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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Recorr:l No. 1981 
M. S. HAWKINS AND L. H. WINDHOLZ, RECEIVERS OF 
NORFOLK SOUTHERN RAILROAD COMPANY, 
Plaintiffs in Err9r, 
versus 
GROVER CLEVELAND BRICKHOUSE, Defendant in 
Error. 
PETITION FOR WRIT OF ERROR AND SUPERSE-
DEAS. 
Tf? the Honorable Justices of said Court: 
· Petitioners, M. S. Hawkins and L. H. Windholz, Receivers 
of Norfolk Southern Railroad Company, respectfully repre-
sent that they are aggrieved by a final judgment rendered 
against them in favor of Grover Cleveland Brickhouse for 
$8,000.00 and interest and costs, on the 15th day of January, 
1938, by the Court c;>f Law and Chancery of the City of Nor-
folk, Virginia, in an action by notice of motion for damages 
for personal injury, a transcript of the record in wl:Iich case, 
and the original exhibits, are herewith filed, to which reference 
is made. 
The facts, stripped of needless details, and stated pursuant 
to the rule after verdict and judgment in favor of said Brick-
house; herein'called plaintiff, ·are: 
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·Plaintiff an active colored man, forty-eight years old, in 
fine health,' with excellent eyes and ears, a worker in the Navy 
Yard, and in possession of all his faculties (R., pp. 32, 46}, was 
walking home, in the suburbs of South Norfolk, about tw~nty 
minutes before sunset on Sunday March 7, 1937. He had lived 
all his life near the scene of the accident, and.was thoroughly 
familiar with the situation and the various ra.ilroad tracks 
(R., pp. 46, 47). The day was clear, the temperature 42 de-
grees, a light breeze was moving, ten miles an hour, and the 
sun was due to set at five minutes after six P. M. (R., pp. 20, 
58, 59, 60). 
He walked down Wilson Road to its intersection with the 
Norfolk Southern Railroad track, looked both ways and saw 
no train, entered upon the private right of way and track of 
the Norfolk Southern, within the railroad yards of the Norfolk 
Southern, turned to his left, and walked down the middle of 
the main line track of that Railroad in an Easterly direction, 
towards his home, with his overcoat collar turned up (R., 
pp. 38, 46, etc., large map with exhibits). He continued to 
walk down the middle of said main line, and· shortly came to 
. where there were three substantially parallel tracks, to-wit, 
the Norfolk Southern main line, upon which he was, to his left 
a track used by the Belt. Line, and to his right a long passing 
track used by Norfolk Southern and some other Railroads. 
The land was flat, and also. between the three railroad tracks 
there were broad spaces where a pedestrian could walk as 
well, or better, than on a track, and in complete safety. (See 
map and photographs filed as exhibits.) Plaintiff was at most 
a bare licensee on the private property of the Norfolk South-
ern, and the railroads were plainly danger signals, and he 
knew he was on the :m,ain line within the railroad yard. He 
continued to walk along, never looking behind at all, and when. 
he had walked several hundred yards down the middle of said 
main line track, he stepped to his left, clear of its rail, and j 
walked on down the~ndh oUhe ..ties of this track about twenty~ 
:five or thirty yards, w en his right shoulder was struck by 
a Norfolk Southern train coming up behind; he fell under 
some p~rt of the train, and his left arm got under some wheel 
and was so crushed that it had to be amputated above the 
elbow. The train wa.s running between six and ten miles an 
hour, and consisted of a yard engine and from thirty-five to 
thirty-eight -freight cars; and the train was making so much 
noise, especially the exhaust from the engine, that Ernest Fel-
ton, a witness for plaintiff, who was walking towards plaintiff 
on the right of way could distinctly hear the train, as well as 
see it, as i1 was light enough to see anything'' (R., p. 30). 
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There were no other trains nor other noises near to interfere 
with the noise of this particular train. . 
None of the trainmen saw plaintiff, nor knew anything of the 
accident until told about it afterwards. 
Plaintiff, himself, testified ( R., pp. 46, 47, 48, 49) : 
'' Q." You knew that one of the tracks was the Norfolk South-
ern main line track, the middle track, didn't you Y 
"A. Yes, Sir." 
• • • 
-.''Q. Yon got on the track at Wilson Roadt 
"A. Yes, Sir. 
'' Q. And turned to your left! 
''A. Yes, Sir. 
• 
'' Q. And looked both ways up Wilson Road t 
''A. Yes, Sir. 
''Q. And walked right down the center of the Norfolk South-
ern main line, didn't you? · 
_"A. Yes, Sir, right down the center. 
''Q. For several hundred yards and never did look backt 
''A. No, Sir, I didn't look back at all. 
'' Q. And why didn't you look back Y 
"A. I don't know, Sir. I just didn't look back." 
• • • • • 
'' Q. After you had walked down for several hundred yards 
in the middle of the main line track you went to the left 7 
"A. Yes, Sir. - . 
'' Q. Right on the end of the ties 7 
"A. Yes, Sir." 
• • • . / . 
'' Q. Why didn't you step over t9 your left and get in a 
place of perfect safetyt · 
"A. Just didn't do it, that is all." 
~- Brickhouse was the only witness. to the a-ccident itself. 
--~ 
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THE ERRORS ASSIGNED 
are that the trial court erred: 
1. In refusing to strike out the evidence (a) after plaintiff 
rested, (b) after defendant rested, and (c) refusing to set 
aside the verdict and render .final judgment for said Receivers, 
on the grounds that the evidence did not support a verdict 
for plaintiff, that the verdict was contrary to the law and the 
evidence, without evidence to support it, and plainly wrong. 
2. In refusing to set aside the verdict because excessive. 
3. In granting each of the instructions granted at request 
of plaintiff. 
4. In refusing each of instructions marked DX, AA, RB, 
RC, ROC, 3D (R., p. 146) requested by said Receivers and 
in amending instructions marked D2 and 4 (R., p. 144) re-
quested by said Re · ers. ~
'J:'he Argument WI I first tr·eat of the refusal of the trial 
court to set aside the verdict and render final judgment for 
said Receivers, for if this assignment is sound it will not be 
necessary for this court to consider the others. 
Plaintiff's counsel conceded that plaintiff was guilty of neg-
ligence~ and based their claim for recovery upon the last hope 
of a plaintiff so guilty, the doctrine of "The last clear chance". 
That· doctrine· was stated by this court in Hawkin-s a;nd 
Windholz, Receivers, v. Beecham, decided June, 1937, 191 S. E. 
640, 643, in reversing that case, to be ''somewhat overworked''. 
In the instant case the plaintiff's own testimony convicts 
him of the grossest negligence, continuing up to the time of the 
accident. If there was any last clear chance, plaintiff had 
such clear chance. He could have saved himself by half a 
step, or by a swerve of six inches, in a tenth of a second. 
Even taken as 100 per cent true and accurate, the testi-
mony of plaintiff himself makes recovery by him impossible. 
And he cannot ask that' his case be made stronger than his 
own testimony makes it. Firmstone v. Massie, 134 Va. 450. 
The following ·virginia cases, we submit, plainly rule the 
case at bar in favor of petitioners, to-wit: 
In Wade v. Chesapeake and Ohio Railroad Company, de-
cided November, 1937, 193 S. E. 491, 494, where "last clear 
chance'' was claimed when a drunken pedestrian walked down 
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a track between the rails and was struck from behind by a 
train, in denying recovery, although there had been a verdict 
for plaintiff, this court, through Chief Justice Campbell, held 
that it was settled in Virginia that a trainman who sees a 
pedestrian on a track in apparent possession of his faculties 
may presume he will get out of the way until the contrary 
plainly appears. 
In Ingle v. Clinchfield Railroad Company, decided Septem-
ber, 1937, 192 S. E. 782, where a four year old child, in cus-
tody of its mother, was killed, this court said she was a . 
mere licensee, and that ''It (defendant) is only liable to a 
licensee for willful and wanton injury which may be inflicted 
by the gross negligence of its agents and employees". 
A very recent and instructive case on this subject is: 
Hawkins and WVndholz, Receiver'S, v. Beecham, 191 S: E. 
640. In that case this court reversed a judgment against the 
Receivers for the death of B.eecham, and rendered final judg:. 
ment for the Receivers. That case also depended on last clear 
chance, Beecham being struck ten feet from the end of a fifty-
five foot trestle on which he was walking, and where the land 
was not .flat on all sides as it is in the case at bar, thereby 
leaving a little color for the claim that Beecham was obviously 
in a position of danger from which he could not extricate him-
self. A train came up behind him and cut him in two. In re-
versing th_e case this court said, in part : 
"In Norfolk Southern R. Co. v. Srnith, 122 Va. 300, 94 S. E. 
789, 790, Judge Prentis said: 
''The doctrine of the last clear chance has nowhere been 
better stated than in the syllabus to the case of Roanoke RJ/. ll; 
Electric Co. v. Carroll, 112 Va. 598, 72 S. E. 125, thus: 'The 
. . under lying princi pie of the doctrine of the ' 'last clear chance' '; 
as declared by the decisions of this court, is that, notwithstand-
ing the contributory negligence of the plaintiff, there is some-
thing in his condition or situation at the time of the injury 
to admonish the defendant that he is not able to protect him-
self. The doctrine is one of prior and subsequent negligence, 
or of remote and proximate cause, and presupposes the inter-
vention of an appreciable interval of time between the prior 
negligence of the plaintiff and the subsequent negligence of 
defendant. Where the negligence of both continues down to 
th,e moment of accident and contributes to the injury, the case 
is one of concurring negligence, and there can be no re-
covery.' 
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''The defendants are charged with knowing what the watch-
man should have known had he kept a proper lookout and no 
more. 
''One, at least, of two conditions must precede the appli-
cation of the doctrine. There must have been something in the 
attitude of Beecham to indicate that he was unconscious of 
his danger, or he must have been in a position of peril from 
which, apparently, he could not extricate himself. Proof 
of these facts or of one of them rests upon the plaintiff. It 
. must also appear that the chance was clear." 
In Southern Railroad Compam;y v. Bru.ce, 97 Va. 92, in re-
versing a verdict and judgment against the railroad company 
where a pedestrian with good sight and hearing walking down 
its track was killed by a train coming from behind, this court 
said: · 
''The question to be deten.ained in every case of this char-
acter is, not whether the plaintiff's intestate's negligence 
caused, but whether it contributed to the injury of which com-
plaint is made.'' (P. 100.) 
" "" * * He heard the noises around him, whereby the hear-
ing of an approaching train was rendered more difficult, yet 
instead of pursuing his journey upon a convenient, safe and 
suitable walkway between the railroad track and the fence in 
front of the cotton mills, he selected the railroad track, itself 
admonishing him of danger, to walk upon, never looking back 
or stopping apparently, or listening for a train. UNDER 
THESE CIRCUMSTANCES, THERE WAS NO EXCUSE 
FOR HIS FAILURE TO ADOPT SUCH REASONABLE 
PRECAUTIONS TO PREVENT INJURY TO HIM:." (Pp. 
102-3, capitals added.) 
''We are of opinion that the negligence of plaintiff's in-
testate contributing to his injury must not only be inferred 
from all the circumstances of the case, but such negligence 
is apparent from plaintiff's evidence" (p. 106). 
A masterful discussion of the law is set forth by Judge 
Keith in this court's opinion in the leading case of Southern 
Railroad Company v. Bailey, 110 Va. 833. In that case, re-
versing the verdict and judgment of the trial court on a de..: 
murrer to the evidence where a drayman, who was a licensee 
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or invitee, stood still too near a track at the station in Orange, . 
and while intently looking at another train was struck by a 
train of the Southern Railroad Company, this court said: 
"Bailey was standing so near the track that some part of 
the engine of the southbound train of the Southern Railway 
Company struck him and inflicted the injury. He was look-
ing toward the Chesapeake and Ohio train, from which pas-
sengers were alighting. There was a good deal of bustle and 
stir around him. The engine, in emitting steam, added to the 
noise and ~wnfusion; and he relied upon these, and perhaps 
some other like causes, to excuse his admitted want of atten-
tion, for he expressly says, in answer to the question: 'Was 
there anything to prevent you walking far enough on the side-
walk to be in a place of safety?' 'A. I don't know whether-
I was or not. I didn't have just the presence of mind. I 
wan't thinking when I stopped there. I didn't'know that there 
was anything coming back behind me. I could have walked 
.further out, but I just happened to be walking along there 
and stopped. 1\{y attention drew to the other train, and I 
happened to stop at that place. I wanted to see if there was 
any baggage or something of that sort. Consequently, I did 
not get there. I stopped for a minute, and that is all that I 
remember.' There- can be no doubt, therefore, that Bailey 
was guilty of negligence, which continued (d) up to the very 
moment when he was struck by the train . 
• • 
''The duty on the part of the defendant's employees to keep 
a lookout is conceded, but it is shown that there is a corre-
sponding duty upon the part of the deceased to keep a look-
out for trains, and if his breach of duty in that respect con-
tinues up to the moment of the injury, he cannot recover, 
for such a case is not one of prior negligence on the part of 
the deceased, and subsequent negligence on the part of the de-
fendant, but of concurring negligence on the part of both up 
to the very instant of the accident.'' 
• • • 
''We are dealing here with a case where a plaintiff, who 
could, up to the moment of impact, have placed himself in a 
position of safety, if he had exercised ordinary care to dis-
cover the approaching train, is seeking to recover from the 
defendant company because, by the exercise of like care, it 
8 Supreme Court of Appeals of Virginia 
, coUld have avoided inflicting the injury of which he complains; 
and the question is whether or not a plaintiff can recover of a 
defendant where they a1·e equally guilty of the breach of an 
identical duty, the consequences of which continue on the part 
of both to the moment of the injury.'' 
.And the court denied recovery holding that there had not 
been superadded any fact sufficient to put the trainmen on 
notice that plaintiff was heedless of danger and would take no 
step to secure his own safety. 
To multiply authorities on this subject might seem prolix, 
so we merely refer to the following cases denying recovery and 
clearly setting forth the law: 
Morton v. Southern Railu·ay Company, 112 Va. 398. 
Chesapea,ke and Ohio Rail!way Company v. Kidd, 116 ·va. 
822, where plaintiff was standing on a track talking. . 
Tyler v. Sites, 88 Va. 470, and also 90 Va. 539, second ap-
peal;. where a deaf mute, with his head bent down, \vas walk-·. 
ing on the track or ties meeting a train and was killed. 
Chesapeake and Ohio Railway Company v. Sau11tder.~, 116 
Va. 826; where Saunders walking down a track was overtaken 
and struck by a train from behind. 
In the present case, far from there being any superadded 
fact to show that Brickhouse would not get out of the way of 
the train, there was, on the contrary, a direct superadded 
fact apparently showing he was conscious of the approach of 
the train and would get out of the way. For as the train drew 
near he actually stepped to his left from the middle of the 
track, outside the rail, and walked hventy-:five or thirty yards 
outside the rail before he was struck. 
As the train approached if the engineer had watched every 
motion of B.rickhouse, the engineer would properly haye 
thought, ''That man knows we are approaching, he has stepped 
out of the way; he is either already clear of my onc01ning 
train, or he will get clear in a moment as we get closer, as 
he has indicated his knowledge of the approach of the train.'' 
Thus taking Brickhouse's own testimony at par, he cannot 
recover. 
As said in Hawkin.~ and JJ'indholz v. Beecham, 191 S. E. 
640, 644: . 
''The defendants are charged with knowing what the watch-
man should have known and no more.'' (Italics added.) 
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But there is another, and independent reason, why Brick-
house is not entitled to recover. 
This court does not have to believe what is plainly untrue, 
nor credit the incredible. 
In refusing a recovery, although the verdict was for the 
plaintiff, this court said in JJf.a;wyer v. Southern Ry. Company, 
decided June, 1937, 191 S. E. 604, 607, through Justice Sprat-
ley: 
"We think it is charitable to say that the plaintiff's memory 
does not recall the circumstances under which he received his 
injury. His testimony is in itself incredible.'' 
In that case Mawyer testified that he was 'valking beyond 
the edge or ends of the ties, not between the rails, and was 
overtaken from behind by a slowly moving train, struck and 
knocked under the train. The court said it could not under-
stand how he could have been knocked under the train. 
And in the case at bar, a blow on plaintiff's right shoulder 
could not have knocked him under the train-but away from 
the train. 
In the instant case really plaintiff knew the train was com-
ing. His ears were good, he was sober and possessed, of all 
his faculties, there were no other noises and he was obliged to 
have heard the heavy train, with its engine exhausting ap-
proaching. 
He kne'v it was approaching and, therefore, stepped from 
between the rails to let it pass, and he either misjudged what 
the overhang of the train was as it approached, or he stumbled 
il;lto some part of the train, or swerved to his right and walked 
into the train, or he was trying to get on or off the train. 
The aooident could not have happened in the manner Brick-
. house testified. . 
And under the present Virginia statute, Code §6363, _we are 
not even as on a demurrer to the evidence, but judgement 
should be reversed where plainly wrong, even if there were 
some evidence to support it. . · 
Norfolk Southern Railroad Co1npany v. Hudgins, 150 Va. 
21~, 226, 227. . . . 
· In V 01ndenbergh, etc., v. Buckingham Apartment Corpont-
tion, 142 Va. 397, 411, Judge Burks said for the court: 
, "Perhaps on a demurrer to the evidence by the defendant, 
we might be compelled to accept Vandenbergh's statement of 
the waiver by Johnson, but not so. under our present statute 
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• • • It is extreme cases of this sort that the statute was 
enacted to meet.'' 
And as said in Kirby v. Kirby, 159' V a. 544, 559 : 
" 'Courts of Justice,' said Lord Stowell, 'must not be 
duped.''' 
2. The second assignment' of error is to the refusal of the 
trial court to set aside the verdict as excessive. 
The undisputed evidence showed the plaintiff's left arm had 
to be amputated "just above the left elbow": That he went 
to the hospital the day of the accident, March 7th, and left the 
hospital March 22nd, being in hospital two weeks. That "it 
was healed completely'' (R., p. 15). No claim is made that he 
was at any expense at all for hospital bill or doctors. The~e 
was no complication ·about the injury, nor the rapid cure of 
. plaintiff. He was 48 years old and earning $23.16 pe.r wee]~ 
·at the Navy Yard. He has not worked since the accident, 
and apparently has made no effort to work since. 
we submit that $8,000.00 damages under these circumstances. 
is excessive. 
3. The third assignment of error is to the granting of each 
instruction requested by plaintiff. 
To begin with, we submit that no instruction should hav:e 
been granted for plaintiff, because there was not sufficient evi-
dence to support any verdict, or support any instructions for 
the plaintiff. 
In addition, as to certain instructions granted for plaintiff 
we maintain there were the following errors : 
Instruction 1, granted for plaintiff, reads (R., p. 143): 
I 
The Court instructs the jury that if they believe from the 
evidence that the place at which the accident complained of 
occurred had been in daily use as a walkway for a long time 
by a large number of persons in th~t vicinity and that its use 
was well known to the defendants, and that the plaintiff was 
at the time of his injury walking along the cross-ties of the. 
defendants' tracks, then the plaintiff 'vas not a trespasser 
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I 
but a licensee, to whom the d~fendants owed th~ duty of 
reasonable care to discover his presence on the cross-ties of 
its tracks. · 
We submit that the statement in this instruction, ''the de-
fendants owed the duty of reasonable care to discover his 
presence on the cross-ties of its tracks", would require "pre .. 
vision'' contrary to law, and the instruction does not correctly 
define the duty owed a bare licensee. 
Instruction 2, granted for plaintiff, reads (R., p. 143): 
The Court instructs the jury that even though you may be;.. 
lieve, from the evidence, that the plaintiff was himself guilty 
of negligence in not looking out for approaching trains while 
walking along the defendant's right-of-way, yet, if you fur-
ther believe from the evidence, that the defend&llt's servants 
saw, or in the exercise of ordinary care could have seen, the 
plaintiff on the defendant's tracks walking in such a manner 
as to indicate to the defendant's ser;vants that he was pay-
ing no attention to approaching trains, in time by the exercise 
of reasonable ca.re to have avoided running into and injuring 
the plaintiff, and that it negligently failed so to do, then you 
shall find for the plaintiff. 
We submit that this instruction does not correctly define last 
clear chance, and does n·ot require any ''superadded'' fact 
showing plaintiff 'vould not or could not take care of himself. 
We submit that Chesapeake and Ohio Railway Co. v. 8au/n-
ders, 116 Va. 826, shows that each of said instructions, 1 and 2, 
is erroneous. 
4. The fourth assignment of error is to the alteration of 
two instructions marked D2 and 4, asked by defendants, shown 
on page 144 of the record; and the refusal of six instructions 
asked by defendants shown on page 146 of the record. · 
While we respectfully insist that the ruling on each of these 
instructions was erroneous, and refer to those pages as show-
ing the errors, we will here briefly copy in only two of theee 
refused instructions, the refusal of which, we submit, was 
plainly error, to-wit: 
Instruction ~CC (R., p. 146) : 
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The court instructs the jury that the plaintiff was a bare 
licensee on the right of way. 
We submit that thi.s instruction was plainly right, as said 
by Justice Gregory in Ingle v. (Jlinchfteld Railroad CompOt'tty, 
decided September, 1937, 192 S. E. 782, 784: ''Pedestrians 
were not invitees. They had no invitation, either express or 
implied, to use the right of ·way, but by their repeated acts of 
trespass over it they became licensees. 
''The rule in Virginia appears to be that a licensee goes 
upon the right of way of a railroad company at his own risk 
and enjoys the license subject to the perils arising there. No 
duty is imposed upon the railroad company to keep its 
premises in safe condition for the use of licensees. It is only 
liable to a licensee for willful and wanton injury which tnay 
be inflicted by the gross negligence of its agents and em-
ployees.'' 
And instruction 3D, refused (R., p. 146), read: 
''The court instructs the jury that the defendants owed no 
duty to keep a lookout for the plaintiff, nor to blow any whistle 
or sound any bell as a warning to him.'' 
We submit that this instruction was correct, and its refusal 
was in the teeth of the holdings of. this court, as expressed 
most recently in said Ingle v. Clinchfield Railroad Company, 
192 S. E. 782, where it is said on page 785: 
''A railroad company does not owe to a licensee the duty of 
running its train in any particular manner, or at a particular 
rate of speed, and is· under no obligation to keep a lookout 
on its car, or ring its bell, or blow its whistle, and the mere 
failure to do any or all of these things does not give him a 
right of action." 
And, as stated by Justice Holt in Hawkins and Windhnlz, 
Receivers, v. Beechatm, decided June, 1937, 191 S. E. 640, 642, 
in railroad yards the sounding· of bells or whistles would not· 
add to·the safety. 
This petition is adopted as the opening brief, a copy here-
of was mailed to counsel for said Brickhouse on the 8th day 
of February, 1938, and oral argument for granting the writ 
is requested. · 
Petitioners pray that a writ of error and supersedeas may 
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be granted, said verdict a:r;td judgment may be set aside, final 
judgment entered for petitioners, or a new trial granted, and 
such other relief granted as may be adapted to the nature of 
the case. · 
February 8th, 1938. 
M. S. HAWKINS and 
L. H. WINDHOLZ, 
Receivers of Norfolk Southern Railroad 
Company. 
By JAS. G. MARTIN, 
Counsel. 
I, J as. G. Martin, counsel practicing in the Supreme Court 
of Appeals of ;virginia, certify that in my opinion sufficient 
matter of error appears in the judgment and record accom-
panying the foregoing petition to make it proper for the same 
to be reviewed by this court. 
JAS. G. MARTIN~ 
I 
Received Feb. 8, 1938. 
J. W. E. 
March 1, 1938. Writ of error and supersedeas awarded by 
the court. Bond, $10,000. 
M. B. W. 
RECORD 
VIRGINIA: 
PLEAS before the Court of Law and Chancery of the 
City of Norfolk, a.t the Court House of said City, on the 
25th day of January, 1938 . 
. BE IT REMEMBERED, that heretofore, to-wit: On the 
13th day of August, 1937, came Grover Cleveland Brickhouse, 
Plaintiff, by his Attorney, and filed in the Clerk's Office of said 
Court his Notice of Motion for Judgment against M.S. Haw-
kins and L. H. Windholz, Receivers for the Norfolk Southern 
ltailroad Company, a corporation, defendants, in the words 
and figures following: 
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NOTICE OF MOTION FOR JUDGMENT. 
To ]\If. S. Hawkins and L. H. Windholz, Receivers for the Nor-
folk Southern Railroad Company, a corporation, Norfolk, 
Virginia. 
PLEASE TAKE NOTICE, that on the 30th day of August, 
1937, at 10 o'clock A. M. or as soon thereafter as counsel 
may be heard, I shall move the Court of Law and Chancery 
of the City of Norfolk, State of Virginia, at the Court Room 
thereof, Norfolk, Virginia, for ·a judgment and award of execu-
tion against you defendants and in my favor, for the sum of 
Fifteen Thousand Dollars ($15,000.00) damages, which sum 
is due and owing to me from you said defendants, for this, 
to-wit: 
That heretofore, to-wit, on the 7th day of March, 1937, and 
for a long time. theretofore, the said defendants were 
page 2 ~ the owners, operator and users of, and operated and 
controlled a certain railroad running from a certain 
place, to-wit, City of Norfolk, Virginia, into and through the 
City of South Norfolk, Virginia, and into and through Nor-
folk County, Virginia, and into a certain other place, to-wit, 
the City of Elizabeth City, North Carolina, and were also the 
owners, users and operators of and operated and controlled 
certain trains thereon, consisting of certain engines and cars 
which run thereon by means of steam; that that part of said 
railroad right of way and tracks which lie in the City of South 
Norfolk, Virginia, extending from the City limits of South 
Norfolk, which is also the boundary line between the City of 
South Norfolk, and the City of Norfolk in that section of Nor-
folk known as Berkley, extending and going thence in a south-
easterly direction through South Norfolk to the South Nor-
folk City limits, for and during many years preceding and 
up to the time of the accident hereinafter complained of, was 
traveled and used by many persons and the public generally, 
daily, in the daytime and nighttime, as a walkway, passage-
way and crossway, with the knowledge and consent of the said 
defendants; that the aforesaid railroad tracks and right of way 
running from Berkley through South N orfqlk into Norfolk 
County were, on that day and for many years prior thereto, 
constantly used as a walkway or passageway and crossway by 
a great number of persons daily, both in the daytime as well as 
the nightime, going to and from their several places of em-
ployment and were also so used by the public generally, all 
with the knowledge and consent of the s~id defendants. And 
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the plaintiff further says that the aforesaid portion of said 
.railroad tracks and right of way beginning from Berkley in 
and through South Norfolk to Norfolk. County, 
page 3 ~ owned, operated and controlled by the defendants as 
aforesaid, have been for many years before and up 
to the time of the accident hereinafter complained of, used as 
a public walkway and passageway and crossway by a great 
many persons and the public generally daily, in the daytime 
as well as in the nighttime, in going to and from their several 
places of employment, as ·well as going to and from their 
homes from Berkley to South Norfolk and Norfolk County; 
that the afore- walkways, passageways and crossways over, 
<>n, along and across the aforesaid tracks and right of way 
were well defined and established and were used for many 
years as walkways, passageways and crossways by many 
persons and the public generally and were so used with the 
knowledge and consent of said defendants. Of all the above 
the said defendants had notice. 
And the said plaintiff says that it became and was the duty 
of the said defendants, when running, controlling and oper-
ating said trains and cars upon tha.t portion or portions of 
their said railroad tracks a.ndjor right of way over which 
there were well defined and established and used walk-
ways, passageways, crossings and footways as aforesaid, and 
which said walkways, passageways, crossings and footways 
many persons and the public generally used at ancljor about 
the times of the day and night aforesaid, to exercise due and 
reasonable care to keep a watch and maintain and keep a 
proper lookout for such persons and the public generally who 
were using and walking along the said eompany 's tracks and 
attempting to walk a.nd cross the said company's tra~ks as 
aforesaid and to give proper and reasonable warnings by sig-
nals, sounds or otherwise of the approach of their 
page 4 ~ engine and/or car and/or cars and/or train and/or 
trains upon their aforesaid tracks and right of way 
to those whom the defendants knew, or by the exercise of ordi-
nary care, should have known, to be in a dangerous position, 
so as to avoid running into and over and injuring and dam-
aging any such person and/or persons 'vhile so using and/or 
walking along said walkways, passageways, footways and 
crossings or attempting so to do over, on and along said tracks 
and right of way as aforesaid. 
Yet the said defendants, disregarding their duties in that 
behalf, on the day, month and year above mentioned, and be-
tween the hours of the day aforesaid, while running, operating 
and controlling one of their engines, trains and cars over said 
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portion of said railroad tracks and right of way, failed and 
refused to exercise due and reasonable care to keep a watch 
and on ~he lookout for said person or persons walking along, 
on and crossing said tracks and right of way as aforesaid, 
and to give proper and reasonable warnings by signals, sounds 
or otherwise, of the approach of their said engines andjor 
train and/or trains and/or c~r and/or cars upon their said 
tracks and right of way to those whom the defendants knew, 
or by the exercise of ordinary care, should have known, to 
be in a dangerous position, so as to a void running into and 
over and injuring and damaging any such person and/ or per~ 
sons while so using and walking along and/or crossing said 
tracks and right of way in South Norfolk, Virginia, as afore~ 
said, but did carelessly, recklessly, wantonly and negligently 
run, operate and control said engine, train and cars over said 
portion of said railroad company's tracks without 
page 5 ~ exercising due and reasonable care and keeping 
watch and on the lookout for the said plaintiff, 
Grover Cleveland Brickhouse, and other such persons so using 
and walking along and upon and crossing tlie said tracks of 
the said defendants in going to and returning from work and 
in going from and returning to their homes and other places 
in Berkley, South Norfolk and Norfolk County, and without 
giving proper and reasonable warnings by signals, sounds or 
otherwise of the approach of their engine andjor car andjor 
cars and/or train and/or trains upon their tracks and right 
of way to the said plaintiff, Grover Cleveland Brickhouse, 
whom the defendants knew, or by the exercise of ordinary 
care, should have known, to be in a dangerous position on said 
tracks and right of way, on the day, month and year above 
mentioned, to-wit: the 7th day of March, 1937, whereby on the 
day, month and year aforesaid, the said defendants, by and 
through their employees in charge of their engine, trains and 
cars, carelessly, recklessly, wantonly and negligently ran the 
said engine and/or train andjor trains and/or car andjor cars, 
with great force and violence, into, against and over the said 
plaintiff, Grover Cleveland Brickhouse, who was then and 
there exercising due and ordinary care while walking along 
and on the tracks and right of way of the said defendants 
at or near Nelson Street in South Norfolk, Virginia, thereby 
greatly wounding, bruising, crushing, maiming, permanentlv 
injuring and disfiguring the said Grover Cleveland Brickhouse 
in and about all parts of his body, hea<j, arms, legs, limbs, 
and back; his left arm was seriously wounded, mashed, 
crushed and mangled, as a result of which said arm was am-
putated above the elbow; he suffered various sprains, bruises, 
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.lacerations, contusions and cuts about his head, body 
page 6 ~ and limbs ; his nervous system was seriously and per-
manently shocked and deranged, causing great pain 
and distress, permanent and incurable injuries, and as a re-
sult of the injuries caused by the negligence aforesaid, the un-
dersigned Grover Cleveland Brickhouse has been caused from 
hence hitherto to suffer great mental anguish and physical 
pain, and will· continue so to suffer, and has been obliged to 
pay and expend divers sums of money, aggregating a large 
sum, to-wit, $250.00 in and about endeavoring to,· be relieved 
and cured of the said injuries, and in the future will have to 
expend and become liable for divers other great sums en-
deavoring to be cured and healed of the aforesaid wounds, 
injuries and suffering, and thereby also he has lost, is losing 
and in the future will be compelled to lose and be deprived 
of divers great gains, wages, profits and advantages by reason 
of being unable to work and attend to his usual and necessary 
affairs and business during all that time to be attended to, and 
by reason whereof and as a proximate result of which the said 
Grover Cleveland Brickhouse has sustained damages in the 
amount of Fifteen Thousand Dollars ($15,000.00). 
Wherefore judgment therefor will be asked at th~ hands of 
the said Court at the time and place hereinabove set forth. 
GROVER CLEVELAND BRICKHOUSE, · 
By Q. C. DAVIS, JR., Counsel. 
Q. C. DAVIS, JR., p. q. 
RETURN. 
Executed Aug. 9, 1937, by delivering a copy of the· within 
to L. H. Windholz & M. S. Hawkins, Receivers for the Norfolk 
& Southern Railroad Co., a corporation, in the City of Nor-
folk wherein he resides and wherein the said corporation is 
doing business. · 
CHAS. E. FRANCIS, 
City Sergeant, City of Norfolk. 
By C. B. LESNER, Deputy. 
page 7 ~ And afterwards : In the Court of La'v and Chan-
cery of the City of ·Norfolk, on the 1st day of Oc-
tober, 1937. · 
This day came the parties by their attorneys, and there-
upon the defendants pleaded not guilty to which the plaintiff 
replied generally. 
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And afterwards : In said Court on the 14th day of Decem-
ber, 1937. 
This day came the parties by their attorneys, and there-
upon the defendants filed ~ere in their affidayit, and then. c~e 
a jury to-wit: F. G. Btngham, 0. S. Netgenfind, Wilham 
Sloane: John F. Whitney, B. L. Smith, J. T. Norsworthy, and 
P. L. Pierce, who being sworn the truth to speak upon the 
issue joined, and having heard the evidence, returne~ 3: ve;-
dict in these words, "We, the tTury, find for the plaintiff m 
the amount ·of $8,000.00". 
Whereupon, the defendants moyed the Court to set aside 
the verdict of the jury and enter final judgment for the de-
fendants against the plaintiff on the grounds that the said 
verdict of the jury is contrary to the evidence and without 
evidence to support it, the hearing of which motion, is con-
tinued. 
The following is the affidavit filed by the defendants and 
mentioned in the foregoing order: . 
AFFIDA ·vrT. 
In addition to all other defenses in this case, the Receiv-
ers state that .they do not know whether or not the plaintiff 
was struck or injured by a train of the Norfolk Southern 
Railroad Company, operated or controlled by these Receivers. 
These Receivers at the tin1e of the alleged accident were op-
erating the Norfolk Southern Railroad Company, but these 
Receivers are inforn1ed that none of their trainmen 
page 8 ~ saw the alleged accident, and these Receivers do not 
know whether a Norfolk Southern train was in-
volved or not, or whether it was some other train of some 
other railroad company. These Receivers are informed that 
plaintiff stated he was struck by a train of the Belt Line, to-
wit: the Norfolk and Portsmouth Belt Line Railroad Com-
pany. Under these circumstances these Receivers do not ad-
mit, but on the contrary deny for want of knowledge, that 
they were operating the train by which plaintiff was injured 
and ask strict proof of the plaintiff on this subject. 
L. H. WINDHOLZ. 
This day L. H. Windholz, a Receiver of the Norfolk South-
ern Railroad Company personally appeared before the un-
dersigned Notary Public in and for the City of Norfolk in 
the State of Virginia, and made oath that the above state~ent 
is true to the best of his information and belief. 
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Given under my hand this lOth day of December, 19'37. 
G. C. RUNELLE, 
Notary Public . 
. J\tfy commission expires Septem'Qer 11th, 1940. 
And afterwards : In said Court on the 17th day of Decem-
ber, 1937. 
This day came again the parties, by their attorneys, and 
thereupon the defendants moved the Court to grant them a 
new trial in the event the Court should set aside the verdict 
of the jury rendered herein December 14, 1937, if 
page 9 r the Court should refuse to enter final judgment for 
the defendants against the plaintiff, on the 
grounds that the said verdict is contrary to the law and the 
evidence, and excessive, and without evidence to support said 
verdict the hearing· of which motion, is continued to be heard 
at the same time and as a part of tile motion made heretofore 
to enter :final judgment for the defendants. 
And afterwards: In said Court on the 15th day of J anu-
ary, 1938. · 
~~his day came again the parties, by their attorneys, and the 
defenda11t 's motion to set aside the verdict of the jury ren-
dered in this case on the 14tn day of December, 1937, and en-
ter :final judgment for the defendants or if the Court should 
refuse 'to enter final judgment for the defendants grant them 
a new trial, being fully heard by the Court, is overruled. . 
Therefore, it is considered by the Court t~at the plaintiff 
recovC'r of the defendants the sum of Eight 'Thousand ($8,-
000.00) Dollars, with legal interest thereon from December 
14, 1937, until 1:.aid: and his costs by him in this behalf ex-
pended. 
To which ruling and judgment of the Court the . defend-
ants duly excepted. · 
At the instance of the defendants who desire to present to 
the Supreme Court of- Appeals a· petition for a writ of error 
and supersedeas to this judgment, it is ordere.d that when 
the defendants, or some one for them, shall give bond, with 
surety, before the Clerk of this Court, in the penalty of Nine 
Thousand-Dollars, conditioned according to law, ex-
page 10 r ecution of this judgment. shall be. suspended from 
that date for a period of eighty days from the ex-
piration of this term of Court, and thereafter until such pe-
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tition is ~ted on by the Supreme Court of Appeals if such 
petition is actually filed within the specified time. 
And now: In said Court, on the 25th day of ~anuary, 1938. 
This day came all parties, by their Attorneys, and the de-
fendants presented their bill of exceptions No. 1 and the ex-
hibits which were put in evidence, and said bill of exceptions 
was signed and made part of the record and said exhibits 
identified and made part of the record and filed and lodged 
with the Clerk of this Court, after it duly appeared in writ-
ine: that. proper notice had been given of the time and place 
o{'presenting the same. 
The following is the bill of exceptions mentioned in the 
foregoing order. 
page 11 ~ Virginia: 
In the Court. of Law and ·Chancery of the City of Norfolk. 
O"rover Cleveland Brickhouse, Plaintiff, 
. v. 
M. S. Hawkins and L. H. Windholz, Receivers .of Norfolk 
Southern Railroad Company, Defendants. 
Be it remembered that on the trial of this case the following 
is the evidence, and all the evidence, which was introduced 
before the jury (and all the exhibits herein mentioned which 
were introduced before the jury are this day identified 
by the Judge and are made part of the record as fully as 
if put herein, and may be taken to the Supreme Court of A p-
peals without being copied, and the overcoat of the plaintiff 
shown the jury in evidence is also identified by the Judge 
a~d may be carried to the Supreme Court of Appeals) to-
wit: 
page 12 ~ Virginia : 
In the Court of Law and Chancery of the City of Norfolk. 
Grover Cleveland Brickhouse (Colored) 
'V. 
M.S. Hawkins and L. If. Windholz, Receivers, etc. 
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Dr. 8. 0. Bennett. 
TESTIMONY. 
. Before: The :Honorable 0. L. Shackleford and Jury. 
Norfolk, Virginia, December 14, 1937. 
Present: Mr. Q. C. Davis and H~ A. Sacks for the plaintiff; 
Mr. James G. J\IIartin for the defendants. 
J. M. Knight, 
Shorthand Reporter, 
Norfolk, Virginia. 
page 13 } J\IIr. 1\fartin: May it please the Oourt, I move 
the exclusion of the witnesses. I believe one on 
each side can stay in, the plaintiff and one on the side of the 
defendant. 
Note: The witnesses were thereupon excluded, and open-
ing statements were n1ade by counsel for the respective par-
ties. 
DR. S. 0~ BENNETT, 
sworn on behalf of the plaintiff, testified as follows: 
By lVIr. Davis: . 
Q. Doctor, your name is Dr. S. 0. Bennett? 
A. It is. 
Q. You are a practicing surgeon and physician of the City 
of Norfolk? · 
A. Yes. 
Q. Doctor, I will ask you to state whether or not you per-
formed an operation upon this colored man, the plaintiff, 
Grover Cleveland Brickhouse, on the 7th of March, this year, 
at St. Vincent's Hospital! 
A. I did. 
Q. Will you explain to the jury the nature of the 
page 14 ~ operation and what you did? 
A. Well, he came into the Emergency Room of 
the hospital, with his left forearm crushed off practically to 
the elbow .. There were a few skin tears just above the elbow, 
and we carried him to the operating room and amputated just 
above the left elbow, took his arm off. We had to clean out 
the fragments and get some skin and cover it over. 
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Q. After the operation and the amputation of his left arm, 
you say just above the elbow-
A. Yes. 
Q. Did you attend him professionally thereafter at any 
· time at the hospital, Doctorf 
A. Yes, I attended him while he was in the hospital. . 
Q. Did you attend him while he was in the hospital until 
the time he was discharged to go home~ 
A. Yes, I did. 
Q. Do you recall how long that was? 
A. I believe I do, and I also refreshed my memory from 
the records, that he left the hospital on the 22nd of March. 
Q. Have you seen him since he left the· hospital Y 
A. I saw him a few times subsequently in the Out Patient 
Department. 
Q. Have you seen him recently, Doctor? 
A. No, I haven't. , 
Q. If yon saw his arm this morning could you 
page 15 } tell whether it had healed completely and was as 
well as it ever would beY 
A. I presume I could. 
1\tfr. Davis: Go around there, Brickhouse, to the Doctor. 
By Mr. Davis: 
Q. Doctor, will yon examine his arm there and see if his arm 
now is as well as it ever will be? Doctor, bring it down here 
and show the jury ju~t where the bone was cut off there. 
A. I think they can see for themselves. It is just approxi-
mately two inches above the elbow joint. The skin and 
wound has healed as well as it ever will be. It has healed 
completely. Whether or not it will give him any trouble I 
don't know; I can't tell. 
Q. Doctor, in your opinion. is there any way he ean fasten 
some artificial arm on that and make it useful in some fashion 
or form, with his arm having been taken off above the el-
bow? 
A. I scarcely feel qualified to answer that. Theoretically 
he can get an arm that will be of some value, but I have had 
comparatively little experience in seeing these conditions fol-
lowing amputation. ' 
Mr. Davis: I think that is all. 
Mr. Martin: No questions. Yon are excused 
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page 16} DR. WILLIAM TALIAFERRO,. 
sworn on behalf of the plaintiff, testified as fol-
lows: 
By Mr. Davis: 
Q. Do.ctor, will you please state your name f 
A. William L. Taliaferro. 
Q. Your middle name Y 
A. Lyons. · 
Q. You are a practicing physician of this city, are you not, 
Doctor? 
A. I am connected with St. Vincent's Hospital. 
Q. You are at St. Vincent's Hospital Y 
A. On the House Staff at St. Vincent's. 
Q. On the House Staff at St. Vincent's 7 
A. Yes. 
Q. How long have you been on the House Staff? 
A. A year and a half. 
Q. Where did you receive your professional education and 
training, Doctor t 
A. University of Virginia. 
Q. Doctor, did you render any professional services to the 
plaintiff in this suit, Grover Cleveland Brickhouse 7 
A. Yes, sir. 
Q. And where was that? 
A. That was at St. Vincent's Hospital. 
Q. Are· you acquainted with Dr. S. 0. Bennett? 
A. Yes, sir. 
page 17 ~ Q. Did you assist or collaborate with him hi the 
operation upon the plaintiff at St. Vincent's Hos-
pital o•n March 7th of this year? 
A. No, sir, not the operation. 
Q. Did you see him before the operation Y 
A. No, sir. 
Q. When did you 'first see him, Doctor? 
A. I saw him the following morning which would be the 
8th. 
Q. Did you then attend him on the House Staff at St. Vin~ 
cent's Hospital? 
A. Correct. 
Q. From that time until the time of his discharge 1 
A. Yes, sir. . 
Q. Was he under your professional care all of that timet 
A. Yes, sir. 
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Q. Did you at any time treat and dress that portion of his 
arm that was left! 
A. That is right. 
Q. Dr. Bennett said he left the hospital on the 22nd of 
March. Did you see him after that? Did he come to the hos-
pital after that for treatment Y 
A. I didn't see him in the Clinic myself. I saw him out-
side. I didn't see him to treat him myself after that. 
:1\tfr. Davis: That is all. 
Mr. Martin: You are excused. No questions, Doctor. 
page 18 ~ ERNEST FELTON (Colored), 
sworn on behalf of the plaintiff, testified as fol-
lows: 
By Mr .. Davis: 
Q. Your name is Ernest Felton Y 
A. Yes, sir. 
Q. You will have to talk loud enough, Felton, for the jury 
to hear you and his Honor and the lawyers. How old are 
youY 
.A. I am 38. 
Q. 38 years old? 
A. Yes, sir. 
Q. Where do you live f 
A. Second Street, South Norfolk. 
Q. Second Street, South Norfolk. Where do yon work! 
A. For the F. S. Royster Guano Company. 
Q. You work at the Guano plant at South Norfolk! 
.A. Yes, sir. 
Q. 10r in 1\foney PointY 
A. At South Norfolk. 
Q. The plant at South Norfolk? 
·A. Yes, sir. 
Q. How long· have you been working at Royster's 1 
A. Been 'vorking there going in thirteen years. 
Q. Do you know Grover Cleveland Brickhouse, the plain-
tiff in this suit Y 
A. Yes, sir, I know him. 
page 19 ~ Q. How long have you known him, Felton y 
A. I have been seeing him now and talking with 
him along about five or six years. 
Q. On last March 7th, which was a Sunday, did you see 
Brickhouse on that date Y 
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A. Yes, sir. · 
Q. Whereabouts was he when you saw him, and where were 
youf 
A. I was coming out from Luttontown. 
Q. That is a: colored settlement up there near Carolina 
Junction? 
A. Yes, sir. 
Q. Of the Virginian Railroad and N orfo)k Southern f 
A. Yes, sir. 
Q. You had been to Lutton town? 
A. Yes, sir. 
Q. Where were you when you first saw Brickhouse 7 . 
A. I was a little bit above that laundry at Cascade Lane. 
Q. Cascade Lane 7 
A .. Yes, sir. 
Q. Is that the lane that crosses the Norfolk Southern tracks 
at the laundry? 
A. Yes, sir. 
Q. How were you traveling? 
A. I was coming from the Virginian Railroad, had my back 
to the Virginian Railroad, coming down this way. 
page 20 ~ Q. Were you walking or riding? 
A. Walking. 
Q. Whereabouts were you walking? 
A. Walking down the side of the railroad. 
Q. Which i·ailroad? · 
A. The Norfolk Southern·. 
Q. How many railroad tracks were there along there where 
you were walking? · 
A. Well, three tracks along there. 
Q. Yes? 
A.- And I was walking down beside the middle track. 
Q. On which side, on the north side of the middle track 
nearest Campostella? 
A. Yes,·sir. 
Q. Or the one nearest South Norfolk? 
A. Walking on the side next to Campostella. 
Q. You were walking on the track between Campostella 
and the middle track f 
A. Yes, sir. 
Q. What time was it that you saw him? . 
A. Between sunset and dusk. The sun was just going down 
behind the trees. 
Q. All right. Tell about your seeing him, and so on. 
A. I seen him. I was-he was coming beyond me; meeting 
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me; I didn't know him until I got real close to him, and I 
walked up to him and I was looking at him so 
page 21 ~ straight he asked me, said, ''Don't you know me?'' 
I said, "This is Grover", and I looked at him, and 
then I said, "What in the world is the matter?" 
Mr. M:artin: I object to what he told him, may it please 
the Court. · 
The ·Court: I don't think that is proper~ I sustain the ob-
jection. · 
By Mr. Davis: 
Q. Did you recognize him then when he said what he did? 
A. Yes, sir. 
Q. What did you see then Y 
A. I seen his coat sleeve all ground up and he said he had 
been out-said, "I am ruined for life". 
1\!Ir. Martin: I object, your Honor. 
The Court: I sustain the objection. 
By ~Ir. Davis : 
Q. Did you see a train there at that time? 
A. Yes, sir, the train was passing along at the time. 
Q. Which way was the train going f 
A. Going- up in the Norfolk Southern yards. 
Q. On what track was this train f 
A. On the middle track. 
Q. And what train 'vas this f 
· A. The ,Norfolk Southern train, the only train on the 
track anywhere. 
Q. Was there any other train around there on 
page 22 ~ any other tracks Y 
A. No, sir, no train nowhere on no other track. 
Q. Was the train moving fast or slowly? 
A. Running along slowly. 
Q. Was this a passeng·er train or a train of box cars, a 
freight train Y 
A. A train of box cars. 
(~. Could you say how many cars there were to the train Y 
A. No, sir, I couldn't say for certain, but know as much as 
twenty-five or more. 
Q. Or more? What do you mean, more cars? · 
A. More cars. I am not certain because I didn't count 
them. 
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Q. Which did you see :first, Brickhouse, the plaintiff here 
as he was walking towards you, or did you see the train 
first¥ 
A. Well, I seen the train first. 
Q. Where were you when you saw the train first, and where 
was the train 7 
A. The train was right along by that switch where tur~s 
to the spur track before you get to the laundry. That is 
'vhere I first seen the engine. 
Q. You saw the engine :first Y 
A. Yes, sir. 
Q. Where were you! · 
· A. I had just come out on the- railroad. 
page 23 }- Q. From where 7 
A. From Luttontown. 
Q. Were you anywhere near the tower, the Virginian 
tower? 
A. I come down the other track that comes from the Vir-
ginian Railroad going back of the tower. 
Q. How far was the engine then from the laundry building 
'vhich stands near where the old water standpipe stood Y 
A. I guess some,vhere close to one hundred yards. 
Q. Towards Berkley? 
A. Yes, sir, towards Berkley. 
Q. 'Vas the engine coming in your direction f 
A. Yes, sir; the engine was coming meeting me. and I meet-
ing the engine. 
Q. As you walked along the tracks, going in the direction 
the train was coming from, between the track and the far track 
on your right, and the middle track, where was Brickhouse 
walking1 Was he walking in the same lane with you or in 
another lane? 
A. In the sarne lane I was walking. 
Q. I will ask you, Felton, whether there were any head-
lights on the engine? 
A. No. sir, no headlights on the engine at the time I seen 
it. . 
·Q. Did you see the trai·n bit this man 7 
A. No, I didn't see it hit him. 
page 24 }- · Q. When you came up to him and he made the 
remark you said he made, how ·was he dressed with 
reference to clothing? -
A. He had on a big hea yY overcoat and when he got up to 
me he had the big heavy overcoat turned up around his neck, 
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and this arm was all mashed up, and the coat and collar still 
turned up around his neck. 
Q. When you came upon him, what did you do f 
A. The trai·n was passing by and as he said the train had 
hurt him and I knew he was ruined for life, I took him home, 
and it made me nervous, and looked like he was getting weak, 
and I put my arms around him and held him until the cars 
finished passing, and I was figuring if there had been any 
caboose to it, I was going to holler to the captain and tell 
him he had hurt a man, but there was no caboose to it. 
Mr. Martin: I move to strike out what he was :figliring. on 
doing, may it please the Court. 
The Court: I think that is improper. 
. . 
By Mr. Davis: 
Q. You say you put your arms around him and held him 
until the train passed! 
A. Yes, sir. 
Q. When the train passed, was there any caboose on the 
rear of the train? 
A. No, sir, no caboose on it. 
Q. After the train had passed, what did you do 
page 25 ~ then? 
A. Walked with him to his residenc~, took him 
right by the arm and carried him to his residence. 
Q. Took him by the arm and carried him to his residence Y 
A. Yes_, sir. 
Q. On what street did he live Y 
A. Liberty St.reet. 
Q. About how far is his residence, how many blocks is his 
residence from where you met him along the track that dayf 
.A. L will say just about three blocks, I guess. ~ 
Q. ·Now, }.,elton, had you ever walked along that railroad 
right-of-way before that afternoon? 
A. Well, I had been 'valking· up and down the railroad sev-
eral times that day. 
Q. I will ask you to state whether or not people walk up 
and down the tracks and along there where Brickhouse was 
and where you were on that afternoon daily? Do people 
walk up and down the tracks? 
A. Yes, sir, walk up and down there each and every day 
just like they do the streets. They use the railroad more up 
there going and coming than the street. 
Q. II ow long have you been knowing that? 
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A. I have been knowing it the last seven years. I have been 
living right out there seven years in March. They use the 
railroad 1nore so than they do the street. . 
Q. Was any signal given by the train? Was 
page 26 ~ there any whistle blown¥ 
A. I ain't heard no whistle and no bells. 
Q. Or ringing of the bell f 
A. Nothing but the train exhaust that I heard. 
By ~Ir. J\Iartin : 
Q. \Vhat~ 
A. The train exhaust is all I heard. I ttin't hearn no bell 
and no whistle. 
By Mr. Davis : 
Q. If they had rung the bell or blown the whistle could you 
have heard then? ' · · 
A. Yes, sir. 
Q. Have yon good hearingT 
A. I could have heard that all right. I can hear good 
enough to hear that. 
Q. After you took Brickhouse home, where did ·you go 
then? 
A. I went to South Norfolk station house and reported he 
was hurt, hurt on the railroad, and he needed some help be:-
cause he was suffering. 
Mr. Martin: I move to strike out what he reported or told 
them, may it ·please the Court. 
The Court: Do you wish to insist upon that Mr. DavisY . 
J\fr. Davis: No, sir. I think it is admissible that he re-
ported that there was an accident. 
ThP. Court: How would that effect the merits 
page 27 } of this caseY How is it relevant to this case? Sup-
pose he did report it or didn't report it, how would 
that be relevant? 
Mr. Davis: It might be part of the res ,qestae. I don't 
know. 
The Court: I sustain the objection and strike it out. 
M.r. Davis: All right, sir. 
CROSS EXAMINATION. 
By Mr. Martin: 
Q. Had you been drinking that day, Felton? 
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A. I had had a drink that day. 
Q. Ifow many drinks . had you had that day Y 
A. I hadn't had but one small drink. 
Q. What time of day did you have that small one 1 
A. Around three o'clock. 
Q. What sort of drink was that 1 
A. Corn whiskey. 
Q. Who drank it with you! 
A. ·No one drank it with me. 
Q. By yourself Y 
A. Yes, sir. 
Q. Did you buy just one drink or have a bottle? 
A. No, sir ; a ten-cent drink. 
Q. A ten-cent drink? 
A. Yes, sir. 
page 28 } Q. Just got one ten-cent drink of corn liquor? 
A. Yes, sir. 
Q. By yourself T 
A. Yes, si.r. . 
Q. Where was it you did the drinking? 
A. Over in Luttontown. 
Q. At some body's house? 
A. No, sir, in the street. Q. In the street? 
I. 
A. Not exactly in the street, but right alongside the bushes. 
Q. Did they serve you out a ten-cent drink alongside of the 
bushesY 
A. Yes, sir. 
Q. Did anybody see you take the ten-cent drink? 
l.l. Yes, sir. . 
· Q. Do you know the names of any of them Y 
A. Yes, sir. 
Q. Who are some of them? 
A. A friend of mine, Willie-! can't call the boy's name 
now. James Wright was one. . 
Q. Did he take a drink too Y 
A. ·No, sir. 
Q. He just watched you Y 
A. Yes, sir. 
Q. After you got the one drink, where did you go 1 
A. I sit down and talked with him . 
. page 29 r Q. Then what did you do? 
A. I stayed there and talked with him and told 
him, "It is getting late. I guess I better go home. My 
people don't know where I is''. 
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Q. You sat there by the bushes from three o'clock until 
five o'clock, until the sun went downY 
A. I ain't said I sit by the bushes. 
Q. Where were you sittingY 
A. Taken the drink and went back to his home. 
Q. Then stayed down there an hohr or two at the home 7 
A. Stayed around there with him better than an hour, yes, 
sir. 
Q. Then started home by yourself Y 
A. Yes, sir. ' 
Q. And came out to the railroad tracks and started walk-· 
ing along between some of the tracks, not on the tracks but 
between some of the tracks? 
A. Between the side of the Norfolk Southern. 
Q. As you did ·you saw the train coming didn't you, and 
the sun was going down beyond the trees f 
A. Yes, sir. 
Q. You could see the train a great way off, could you Y 
A. Yes, sir, a right good way. 
Q. You saw it a half mile? 
A. No, sir, I was not a half mile from it. 
Q. How far were you from itt When you came 
page 30 } to the railroad and looked up you saw the train 
immediately? 
A. Yes, sir. 
Q. How far was it from you? 
A. I will say somewhere around two hundred yards. 
Q. So you saw it two hundred yards away? 
A. Yes, sir. 
Q. You saw the engine coming down towards you without 
any headlights on itT 
A. Yes, sir. 
Q. You saw the whole front of the engine and the place 
'vhere the ~eadlights ought to be, but not lighted? o 
A. Yes, s1r. · 
Q. It was perfectly plain and you could see everything? 
A. Lig;ht enough to see anything. 
Q. You heard the exhaust of the engine coming down, the 
noise an engine makes pulling a lot of cars t 
A. Yes, sir. 
Q. The engine was coming on down towards you t 
A. Yes, sir. · 
Q. If I show you this little model-the engine was coming 
down toward you facing you? 
A. Y: es, sir. 
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Q. With the cars behind it Y 
A. Yes, sir. 
Q. ·Coming along running fast, slow or what¥ 
.A. Not fast; running along at a slow gait. 
page 31 ~ Q. About fifteen miles an hour, or not Y 
A. Not over fifteen miles an hour, I guess. 
Q. You were going towards it and. just stepped out of 
the way of it and let it come byY 
A. Yes, sir. 
Q. There was plenty of room to get by 1 
A. Yes, sir, because I could see it. I was going to get out 
of the way of it. 
Q. There are three tracks along ther~ T 
A. Yes, sir. 
Q. The middle track is the main line, isil 't it, of the Nor-
folk Southern Y 
A. Yes. 
Q . .And the track next to Campostella, to the north, is the 
Belt Line? 
A. Yes, sir. 
Q. And the track on the other side, the far track towards 
the south, is a passing track that a lot of railroads use Y 
A. A spur track, they call it. 
Q. Called a spur track 7 
A. Yes, sir. 
Q. As you walked up the path, Brickhouse was coming 
down the path meeting you? 
A. Yes, sir. 
Q. And about the time you met him or about the time you 
got to him, the engine· passed :you Y 
page 32 ~· A. Yes, sir, the engine had passed me then. 
Q. The eng-ine had already passed you 1 
A. Yes, sir. 
Q. "\Vhen you got to him Y 
A. Yes, sir. 
Q. The balance of the train passed by while you and he 
were talking· on the path 1 · 
A. Yes, sir. 
Q. The train didn't touch you at allY 
A. No, sir. 
~[r. Martin : That is all. 
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f:fROVER CLE·VELAND BRICJ{HOU.SE (Colored), 
the plaintiff, being first duly sworn, testified as follows : 
By M:r. Davis: 
Q. Your name is Grover Cleveland Brickhouse Y 
A. Yes, sir. 
Q. And you are the plaintiff in this suit against the Re-
ceivers of the Norfolk Southern Railroad? 
A. Yes, sir. 
· Q. How old are you, Brickhouse~ 
A. 48 years old. 
page 33 } Q. Where do you live Y 
A. South Norfolk. Q. Whereabouts? 
A. 2009 Liberty Street. 
Q. What? 
A. 2009 Liberty Street. 
Q. That is in the City of South Norfolk? 
A. The City of South Norfolk, yes, sir. 
Q. You live at the same address you did at the time of the 
accident? 
A. No, sir. 
Q. Where did you live at the time of the accidentY 
·A. 1923 Liberty Street. 
. Q. 1923 Liberty StreetY 
A. Yes, sir. That is on the other side of the block. 
Q. You live about a 'f:>lock further east than you did be-
fore? 
A. Yes, sir. 
Q. On the same side of the street 7 
A. Yes, sir. 
Q. At the time you were injured, where had you been work-
ing; where were you employed? . 
A. Employed at the Norfolk •Navy Yard. 
Q. What kind of work were you doing? 
A. Ship fitter's helper. 
Q. What? 
page 34 } A. Ship fitter's helper. 
Q. How long had you been employed at the Nor-
folk Navy Yard regularly? 
A. Oh, I don't know-about thirteen or fourteen years. 
Q. What was your pay at the Yard 7 
A. $23.16. 
Q. A what? 
A. A week. 
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Q. $23.16 a week 7 
A. Yes, sir. 
Q. Ho,v many hours did you work a weekY 
A. Five days at $4.00. . 
Q. Forty hours. Are you married 7 
A. Yes, sir. 
Q. Have you any children married~ 
A. One. 
Mr. Martin: We object to whether he has got any children 
or not, may it please the ·Court. This is a personal injury 
case. 
JV[r. Davis: All right, I will withdraw it to humor him. 
Mr. Martin: I object to that statement, may it please the 
Court. 
Mr. Davis : I will- withdraw that, if your Honor pleases, 
to please him. 
· Mr. Martin : I think he is almost in contempt of 
pag·e 35 ~ Court to do that sort of thing. 
Tlie Court: I don't know that he is in contempt 
of Court, but you ·gentlemen will disregard that. It has noth-
ing to do with the case. 
By 'l\fr. Davis: 
Q. Brickhouse, on ]vfarch 7th of this year, which was Sun-
day, did yo~ go anywhere that day? 
A .. Yes, sir. 
Q. From your home? 
A. Yes, sir. 
Q. Where did you go? 
A. I went out to my brother's house maybe about two 
o'clock, and came on back home and went to Campostella, re-
turned home about three and went to ·Campostella. 
Q. Where did you go to in Campostella 1 
A. Went to see my daughter. 
Q. Where does she live in Campostella? 
·A. Martin Street. 
Q. When you left your daughter's where did you go? 
A. I came on home. I came out. of J\1artin Street to Wil-
son Road and walked up toward the crossing. 
Q. What? 
A. Walked up as far as the Norfolk Southern where it 
crosses Wilson Road, and came right down the Norfolk South-
ern home. 
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Q. What time of day was this that you came. to 
page 36} the Norfolk Southern crossing about at Wilson 
Roadf 
A. I don't know, sir; I think it was close to around six 
o'clock. 
Q. What kind of day was this with reference to whether 
it was e.old or warm? 
·A. Plenty sharp that day. The wind was raw and blowing 
a good gale. 
Q. flow were you dressed? 
A. I was dressed-I had on a hat and had a big heavy 
overcoat and had it turned up around my neck and ears, and. 
had my hat on. 
Q. When you reached the Norfolk Southern and Wilson 
Road crossing there, which way did you goY · 
A. Came out towards the Norfolk Southern shops.· That 
is where I live. 
Q. That would make you turn which way? 
A. Turn to my left. 
Q. Before you entered the erossing· did you pay any at-
tention to whether any trains 'vere there or not 7 
A. Yes, sir, looked both ways and didn't see any. 
Q. When you went onto the Norfolk Southern right-of-way 
going toward the Norfolk Southern shops, where did you . 
walk? · 
A. I walked in the middle of the track. 
Q. Of what track? 
A. The Norfolk Southern main line. 
Q. What track was that? 
pHge 37 ~ A. The middle track. 
Q. · Where Wilson R.oad crosses the Norfolk 
Southern, how many tracks ai·e there at the crossing~ 
A. One. 
Q. After you g·o east in the direction you were traveling, 
is thol'e another track later on? 
A. Onlv hvo. 
Q. vv11at? . 
. A. ~Phe Belt Line and that spur track. 
Q. When you say the Belt Line, which track is that,. 
A. That is the left. · 
Q. Going towards the shops? 
A. Yes, sir. 
Q. You were walking down the middle track? 
A. '\Valkiug in the middle of the Norfolk Southern middle 
track. · 
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Q. Have you got your overcoat here that you had on at 
the time of the accident1 
A. Yes, sir. 
· Q. Will you get that! 
A. Yes, sir . 
. Q. Put it on. Is that the coat you had onf 
A. Yes, sir. . 
Q. Turn around so the jury can see you. Is that the coat 
you had on at the time of the accident? 
A. Yes, sir. 
· Q. Before the accident was the sleeve torn like 
page 38 ~ it is nowY 
· A. No, sir. 
Q. The sleeve to -the overcoat Y 
A. No, sir, was not torn. 
Q. How were you wearing this overcoat at the time of the 
accident? 
A. I wae; coming down, and the wind was blowing and I 
had it like that (illustrating) (turning up collar). 
Q. Which way was the wind blowing Y 
A. I was meeting the wind. 
Q. You were meeting the windY 
A. Yes, sir. 
Q. As you were walking along, you say you were leaning 
with your head forward? 
A. Yes, sir. 
. Q. At the time that the accident occurred, were you still 
between the rails Y 
A. No, sir; I had stepped out and was walking on the side 
of the ties. I had walked twenty-five or thirty yards on the 
side of the ties. 
Q. Walked twenty-five or thirty yards-
A. Yes, sir. 
Q. On the ties? 
A. ·Yes, sir, on the outside of the rails. 
Q. On which side, nearest Campostella f 
page 39 ~ A. On the left side. 
Q. The way you were going f 
A. Yes, sir; going to the Norfolk Southern shops in that 
direction. 1 · 
Q. What ·part of the train struck you T 
A. I don't know whether it was the tender or the. engine. 
I know it throwed me around. 
0. Where were you first struck? 
A. Struck on my right shoulder, right inside here, and 
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slung me around like that, and fell in the wheel, the side of 
the wheel or something·; I don't know what. it was. 
Q. The wheels of the engine or tender ran over your arm 7 
A. I don't know whether it was the engine or tender. I 
did.I;t 't know whether it was backing down, or not. 
Q. Was the train going fast or slow? 
A. Well, it was going along· about a little joggle, for a man 
to joggle along to keep up with it. 
Q. Did you see the train or hear the train before it struck 
youY 
A. No, sir. 
Q. From the place where y"ou were struck, Brickhouse, to 
the place on the Norfolk Southern track back of you where 
the track turned up there beyond the Norfolk & Western 
how far is that a straight track from that point to where you 
were struck Y 
A. Back to the Norfolk & Western 7 
page 40 ~ Q. At the point where the track turns Y 
A. I don't know, sir. It is just about four or 
five hundred yards, something like that. 
Q. A straight track for four or five hundred yards up back 
from you? 
A. Yes, sir. 
Q. That the train was on T 
A. Yes, sir. 
Q. When it struck you on the right shoulder and threw 
you under the train, and after your arm was run over, did you 
remain on the ground Y 
A. No, sir. When it run over it I rolled between the two 
tracks, the Belt Line and the Norfolk Southern, and got up.· 
Q. And got up? 
A. Yes, sir, and started home. 
Q. And what? 
A. And sta,rted home. 
Q. How did you start homeY 
A. Walking along in misery. . 
Q. Did you walk all the way home unattended, or did any-
body-- · 
A. After I got further up the track I met Ernest ·Felton 
and he didn't know who I was and· I said, "Ernest, do you 
know me?'' 
1\{r. Martin: We object to what he said. 
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page 41 ~ By Mr. Davis: 
. Q. Don't say what he said. You saw Felton? 
A. Yes, sir. 
Q. And said something to him Y 
A. Yes, sir. 
Q. Had the train passed then, or was it still passing? 
A. Still passing. 
Q. When you met Felton, did you meet him coming toward 
you, face to face Y 
.A. Yes, sir. 
Q. On the same lane you were on¥. 
A. On the same lane I 'vas on, yes, sir. 
Q. When he came up to you, what did he do? 
A. What did he do? 
Q. Yesf 
A. After he-he didn't know me. I said-
Q. What did he do, if anything? 
A. He helped me home. 
Q. How did he help you home~ 
A. My arm leaning on his shoulder. 
Q. What? 
A. Leaning on his shoulder. 
Q. How many cars 'vere there to the train, or were you 
injurP.d so badly you eould not tell Y 
A. No, sir, I don't remember paying· no mind to how many . 
cars was on the train. 
page 42 ~ Q. When Felton came and you were leaning on 
him after he came up, did you remain rig·ht there 
until the train passed, or did you 'valk on while the train 'vas 
moving? 
A .. Just kind of crept along·, and walked four or five feet 
and stopped. 
Q. Did the train go on Y 
A. The train went {)n, yes, sh;. 
Q. Did you see any other train? Was there any other 
train along there after you were struck? 
A. No, sir, no train no where around there; just that one. 
· Q. Was there any train at all on the left-hand track going 
in the direction you were going on the track called the Belt 
Line track? 
A. No, sir. 
Q. Do you see this gentleman with his hand to his mouth 
or face (indicating Mr. Worsham) Y 
A. Yes, sir. 
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Q. Did you ever have any conversation with that man in 
your life? 
A. No, sir. 
Q·. Ever remember seeing him before in your whole life f 
A. No, sir. 
Q. Have you ever made any statement to anybody that the 
Belt Line train hit you? 
A. No, sir. 
page 43 r Q. After you were taken home, where were you 
taken! · 
.A. I was taken home and taken from home to St. Vincent's 
·Hospital. 
Q. Were you operated on that very day! 
A. That very night. 
Q. That very night! 
A. Yes, sir. 
0. Your arm was taken off! 
..A. Yes, sir, my arm was taken off. 
Q. The doctor said you remained in the hospital until March 
22nd; is that right? 
A. Yes, sir. 
Q. During the time that you were in the hospital, state 
whether or not you suffered severely with pain in your arm? 
A. Yes, sir. 
Q. From this accident t 
A. Yes, sir. 
Q. Since that time have you been able to do anything~ 
A. No, sir. 
Q. "\V ork of any kind? 
A. No, sir, I haven't. 
Q. Brickhouse, had you ever walked down this railroad 
rig-ht-of-way or crossing before T 
A. Yes, sir. · 
Q. 1\fore than one time, or many times Y 
A. Oh, many times. 
page 44 ~ Q. How long have you lived in South Norfolk? 
A. All of my life ; before South Norfolk was 
even a city. 
Q. Were you. born in Norfolk County? 
A. I was born in Norfolk County at the place there 48 years 
ago. 
Q. The place where Y 
A. Right along where I live at now, 48 years. 
Q·. Besides your using this track, have you seen other ·peo-
ple use the track day and night Y 
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A. Yes, sir, use the railroad track more than they do the 
County road. 
Q. Both colored and white people use it' 
A. Yes, sir. 
Q. Both men and women Y · 
A. Yes, sir,.men and women going to work, just li~e a high-
way. 
Q. During how much of that time, how many years, have. 
·you been going on that track and seeing others go up along 
on those tracks? 
A. I don't know, sir; about twenty-five or thirty years. 
Q. On any occasion were you ever told by the railroad 
employees, the engineers, conductors or brakemen or other 
employees, to stay off the right-of-way! 
A. No, sir. I used to travel the railroad going to school.. 
School children travel it, and nobody ever told us to stay 
off. 
page 45 } Q. And they knew you , were on there, didn't 
theyY 
A. Yes, knew we was on there. 
Q. When you came in on the railroad tracks at Wilson 
Crossing, did you have your overcoat pulled up around yo~ 
was the collar turned up and your hat down like you said 
just now? 
A. Yes, sir. 
Q. Did you walk all the way like that from that time until 
you were struck by the train T 
A. Yes, sir. 
Q. How far did you say it was from the Wilson Road cross-
ing to the place where you were struck, how many blocks up 
there? 
A. It is about three blocks. 
Q. You know where Lafayette Avenue is, don't you? 
A. Yes, sir; five blocks. 
Q. Lafayette A venue is the first street running parallel 
and at right angles 'vith the railroad T · 
A. Yes, sir. 
Q. And Franklin Avenue Y 
A. Yes, sir. 
Q. And Wellington Avenue Y 
A. Yes, sir. 
Q. .A,nd Collingwood A venue Y 
A. Yes, sir. 
Q. And Nelson Avenue Y 
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page 46 ~ A. Yes, sir. 
Q. About where Nelson Avenue would intersect 
the railroad, where were you Y 
A. Yes, sir. 
CROSS ]IXA];IINATION. 
By Mr. ~iartin: 
Q. I think you said you were forty odd years oldY 
A. Yes, sir. · 
Q. Before this accident you were in fine health, were you 7 
A. Sir? 
Q. In good healthY 
A. Yes, sir. 
Q. A good a~ti ve man 1 
A. Yes, sir. 
Q. Worked regularly in the Navy Yard? 
· A. Yes, sir. 
Q. You had good eyesight and ears? 
A. Yes, sir. 
Q. You were very familiar with this railroad track down 
there for years? 
A. The railroad track, yes, sir. 
Q. You knew that one of the tracks was the Norfolk South-
ern main line track, the middle track, didn't you? 
A. Yes, sir. 
Q. You knew the track over to the north nearest 
page 47 ~ to Campostella was-what do you call that? 
A. The Belt Line. 
Q. Do you know the name of it Y Did you know it was what 
they call BJ 6 7 
A. No, sir. 
Q. You didn't know that name Y 
A. No, sir. 
Q. The far lrack toward the south was the passing track7 
A. Yes, sir. 
Q. That several railroads use? 
A. Yes, sir. 
Q. You got on the track at Wilson Road? 
A. Yes, sir. 
Q. And turned to your left? 
A. Yes, sir. 
Q. And looked both ways up Wilson Road? 
A. Yes, sir. 
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Q. And walked right down the center of the Norfolk South-
ern main line, didn't you? 
A. Yes, sir, right down the center. 
Q. For several hundred yards and never did look back Y 
A. No, sir, I didn't look back any at all. 
Q. And why didn't you look back? 
A. I don't know, Rir. I just didn't look back. 
Q. Why didn't you look back? 
A. Because no train was coming and I didn't 
page 48 } look back. 
Q. How do you know no train was coming Y You 
just took it for granted Y 
A. Had been traveling so long. 
Q. You bad been traveling so long you thought no train 
was coming on the main line and didn't look back? 
A. Didn't hear a whistle or anything blow. 
Q. AftP.r you l1ad walked down for several hundred yards 
in the middle of the main line track you went to the left¥ 
A. Yes, sir. 
Q. Right on to the end of the ties? 
A. Yes, sir. 
(J. And continued to walk down the ties of the railroad. 
Why didn't you take another step off to your left and get in 
the pathway? 
A. I got over there and was g·oing to get off in the middle 
when I g·ot up to the switch where comes across from the Belt 
Line. · 
Q. What do you mean Y 
A. You know where the switch comes from the Belt Line 
into the Norfolk Southern main line? 
Q. 1 can't answer. You will have to tell me. There is a 
switch somewhere? 
A. Way up there about Nelson Avenue. 
Q. Were you struck near the switch? 
A. When I got about ten to fifteen yards of it. I was get-
ting ready to step off and I was struck from there. 
page 49 ~ Q. You stepped off from the middle of the track 
on to the end of the ties some yards before you got 
to the switch stand? 
A Yes. Rir. 
0. You saw the switch stand in the track? 
A. The switch in the track? 
Q. How far were you from the switcl1 when you stepped 
from the middle of the track? .. 
.A.. About as far as from here to yon. " 
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Q. About as far as from you to met 
A. Yes, sir. 
Mr. l\tiartin: Mr. Davis, that is around about fourteen 
feet. isn't it Y 
Mr. Davis: About twelve. 
By Mr. Martin: 
Q. Why didn't you step over to your left and get in a place 
of perfect safety? 
A. Just didn't do it, that is all. 
Q. You never did turn around at all, and didn't know what 
hit you, did you¥ 
A. Sir? 
Q. You didn't know what hit you? 
A. I know a train hit me. 
Q. Did you see the train after it hit you Y 
A Yes,.sir. 
Q. Yon didn't sAe it until after you got hit f 
page 50 r A. Hit me and knocked me around and I seen 
it. 
Q. You don't lmo'v whether you were hit by a box car or 
an engine? 
A. Engine. 
Q. Eng·ineY 
A. Engine or a tender one. 
Q·. T_he engine or tender because you saw it afterwards Y 
A.· Just could not ·help from seeing it. I was all mixed 
up in therP.. 
Q. You don't know whether the front or rear wheels of the 
engine or tender ran over you Y 
A. I don't know. I know I '\vas scrambling around there. 
Q. Come down here a minute, please. 
A. Me? . 
Q. Yes. I show you a map. Here is Wilson Road. You 
can read, can't you t 
A. A little bit. . 
Q. Here is vVilson Road. There is only one track at Wil~ 
son Road? 
A. Yes, sir. 
Q. Each of these lines is a rail, two rails on one track t 
A. Yes, sir. 
Q. When you get down here they get to be three tracks, 
don't they? 
A. Yes, sir. 
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page 51 ~ Q. The center one is the Norfolk Southern main 
line, and a track on each side Y 
A. Yes, sir. 
Q. And you say you came right down here until you got 
nearly to what would be opposite Nelson Avenue! 
A. Yes, sir. 
Q. Nelson Avenue is over here, isn't it~ 
A. Yes, sir. 
Q. Nelson A venue stops at Poplar Street, doesn't it f You 
were about opposite that on the railroad track when you got 
hitY 
lt. Somewhere along there. 
Q. The laundry you have been speaking· about is still fur-
ther down. this 'vay, several hundred yards, isn't it¥ 
A. Yes, sir. 
Mr. Martin: I put that map in evidence and· will mark it 
"AA". 
Mr. Davis: Are you offering it ·nowY 
Mr. Martin: Yes. I have the engineer here, too, if you 
want him, who made the map, the civil engineer. 
By Mr. Martin: 
Q. I show you a picture marked ''A'' on the back. That 
shows the g·eneral lie of the land, the way the land lies there, 
doesn't itt 
A. Sure. 
Q. Whatf 
page 52 ~ A. Sure. 
Q. That shows the way the land lies there f 
·A. Yes, sir. 
!fr. Martin: I put that in evidence. You gentlemen can 
look at it if you wish. 
By Mr. Martin: 
Q. I show you another picture which I mark "B" and put 
in ·evidence. That is taken from another vie'v and shows 
the general way the land is there, doesn't it Y 
A. Yes, sir. 
Mr. !-{artin: I put it in evidence. 
By Mr. Martin: 
Q. I show you another one I mark '' C'' and put in evidence, 
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which is another view and shows the way the land lies there, 
doesn't it? 
A. Yes, sir. 
Mr. Martin: I put that in evidence. 
By Mr. Martin: 
Q. I show you another one marked '' D'' taken from another 
view looking across the tracks, which shows a view from 
across the tracks, doesn't itY 
A. Yes, sir. 
Mr. Martin: I put that in evidence. That is all. 
Mr. Davis: Come down. 
page 53 } W. T. MADRIN, 
sworn on behalf of the plaintiff, testified as fol-
lows: 
By 1\tir. Davis : 
Q. Mr. Madrin, your name is W. T. Madrin Y 
A. Yes, sir. 
Q. And you live in the City of South Norfolk Y 
A. Yes, sir. 
Q. You are the City :Clerk and Auditor of South Norfolk, 
are you not 7 · · 
A. Yes, sir. 
Q. Do you know the plaintiff, this colored man, Grove·r 
Cleveland Brickhouse 7 
A. Yes, sir. 
Q. About how long have you lmown him, Mr. Madrin Y 
A. Several years; I don't know just how long. 
Q. Do you lmow his general reputation; th.at is, how he is 
gener~lly regarded for truth and veracity? 
A. I should say all right. 
Q. Have you ever heard anything against him to the con-
trary? 
A. No, sir. 
Mr. Davis: That is all. 
~1:r. Martin: No questions. 
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page 54 ~ L. D. RAWLES, 
sworn on behalf of the plaintiff testified as fol-
lows: 
By Mr. Davis: 
Q. ·Your name is L. D. Rawles f 
A. Yes, sir. 
Q. You live in South Norfolk? 
A. Yes, sir. 
Q. How long have you lived there? 
A. About forty years. 
Q. You are in the furniture business in South Norfolk? 
A. Yes, sir. 
Q. Do you know the plaintiff, Gover Cleveland Brickhouse 1 
A. Yes, sir. 
Q. How long have you known him, Mr. Rawles? 
A. Ever since he was a boy. 
Q. Do you know his general reputation in South Norfolk, 
the community iu which he has lived, for truth and veracity? 
A. Yes, sir. 
Q. What is it? 
A. Good. 
Q. Would you believe him under oath Y 
A. Yes, sir. 
Mr. Davis: Take the witness. 
Mr. Martin: No questions. 
W. 1\L TOWNSEND, page 55~ 
lows: 
sworn on behalf of the plaintiff, testified as fol-
By Mr. Davis: 
Q. Your name is W. M. To'\'\rnsend Y 
A. That is right. 
Q. You live in South Norfolk? 
A. Yes, sir. 
Q. And have lived there all of your life Y 
.A. Yes, sir. 
Q. You are Treasurer of the City of South Norfolk Y 
A. That is right. 
· Q. Also eng·aged in the wood and coal business? 
A. That is right. 
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Q. .Are you acquainted with this _colored· man, Grover 
Cleveland Brickhouse Y 
A. Yes. I have been knowing him a long time. 
Q. About how long have you known him, Mr. Townsend? 
A. I don't know. Twenty-five or thirty years, I reckon. 
Q. What is his general reputation in South Norfolk, if you 
know it, for truth and veracity Y 
A. As far as I know, all right. 
Q. Did you ever hear anything· against him 7 
A. No, I <!an 't say that I have. 
Mr. Davis: Take the witness. 
Mr. 1\{artin: No questions. 
page 56 } Mr. Sacks : We would like to call the engineer 
in charge of the train as an adverse witness. Is 
l1e here, Mr. Martin T 
1\{r. Martin: Yes~ 
~ehe ·court : We will take a short recess, gentlemen. 
Note: At the close of a short recess the case continued as 
follows: 
1\tir. Sacks : If your Honor pleases, we rest. 
1Yir. 1\tiartin: I would like ·to make a motion, your Honor. 
' The Court: The jury may be excused.- · 
Note : The jury retired. 
Mr. Martin: May it please the Court, we move to strike 
out the evidence. The last case, and perhaps one of the very 
lust cases on this question of striking out evidence, went up 
from this Court. which I had the misfortune to lose, Ward v. 
Cla,rk, decided in 1934; a <!ase in which a motion was made 
to Rtrike out the plaintiff's evidence. I am reading from 
nag-e 772. Judge 1\ticillwaine struck out the evidence and the 
Supreme Court of Appeals affirmed that decision and laid 
down the law very distinctly as to how it applies to the rule 
of striking· out evidence, that the rule had been so fixed in 
Virginia that it could not be altered without an act 
page 57 ~ of the Legislature or a rule of the Supreme ·court 
pursuant to statute. ''A jury was impanelled to 
try the issue and at the conclusion of plaintiff's evidence, 
counsel for the defendant made a motion to strike out all of 
the evidence introduced by the plaintiff on the grounds : (1) 
• 
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That no cause of action had been shown; (2) that the plain-
tiff was guilty of such contributoi~Y negligence as to bar a 
recovery.'' I move to strike out the evidence of the plaintiff 
in this case on the same grounds. 
Note: The motion was argued at length, and overruled, to 
which action of the Court the defendant, through counsel, then 
and there duly excepted. 
Thereupon the jury ret.urned to their box, and at 1 :10 P. M. 
a recess was taken until 2:00 P. M. 
page 58~ AFTERNOON SESSION. 
Met at close of recess. 
Present: Same parties as heretofore noted. 
JOHN J. MURPHY, 
sworn on behalf of the defe~dants, testified as follows: 
By Mr. Martin: 
Q. Will you please tell the Court your name, residence 
and profession Y 
A. John J. Murphy, I reside at Norfolk, meteorologist at 
the U.S. Weather Bureau. 
Q. Did you get a message fr~m my office during the lunch 
hour to come around here with your records Y 
A. Yes, sir. 
Q. Please produce your r~cords for the 7th day of March, 
1937. about 5 :30 or 6 :00 P. M., and first tell me what the tem-
perature was. 
A. 42. 
Q. How much is 42 degrees above freezing Y 
A. Ten degrees above freezing. 
Q. 32 is freezing·? 
A .. Yes, sir. 
Q. Please tell me the velocity of the wind. 
page 59 ~ A. The wind was blowing 10 miles an hour from 
the east. 
Q. Please state whether 10 miles an hour is a heavy breeze 
or a light breeze? 
A. Quite light. • 
Q. What hour did the sun set on that date? 
A. 6:05. 
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Q. At six minutes past five Y 
A. Five minutes past six. 
Q. Five minutes past six 1 
.A. Yes. 
Q. · And your readings are taken on top of the Royster Build-
ing! . 
A. No, sir, taken on top of the Post office Building. 
Q. It has been moved from the Royster Building Y 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Davis: 
"Q. What are your initials Y 
A. Sir! 
Q. J. J.T 
A. That is right. 
Q. ·Your records as of the 7th of 1\{arch of this ye&r include 
the area around Norfolk, including South Norfolk? 
A. Yes, it includes the area f-or-those conditions would 
prevail over an area of say fifty miles, square 
page 60 ~ miles, at least. 
Q. So thP.rP. would be no question in your mind 
but what it was 42 degrees around South Norfolk on that 
dateT 
A. That is right. 
Q. Around six o'clock in the afternoon 1 
A. ·That is right. 
· Q. And that the wind was blowing from the east from the 
west-from the east towards the west, on that day? 
A. That is correct. 
Q. And the sun set five minutes after six? 
A. Yes, sir. 
Q. P.M.? 
A. That is right. 
HUGH JOHNrSTON, JR., 
sworn on behalf _of thP. defendants, testified as follows : 
By ?vir. Martin: . . 
Q. Your name is Hugh Johnston, Jr., isn't it? 
A. Yes, sir. 
Q. What is your professio~~ and whom are you employed 
byY 
so Supreme Court of Appeals of Virginia 
Hu:qh Johnston, Jr. 
,. 
A. I am a draftsman, employed by the Norfolk Southern 
Railroad, in the Chief Engineer's office. 
page 61 } Q. Where do you live 7 
A. In Norfolk County. 
Q. Did you make the plat here that we have put in evidence 
and on which I have marked for identification .'' AA'' with 
a ring around it? · 
A. Yes, sir. 
Q. Please look at it and tell us what the scale is, how many 
feet on the ground would be equal to an inch on the map. 
A. One inch on the map is equal to fifty feet on the ground. 
Q. And any distances can be gotten by taking a ruler and 
going on that scale, can they not 1 
A. Yes, sir. 
Q. Look at this just a minute, please, Mr. Johnston. The 
center track here is the Norfolk Southern main li:r;w, isn't il7 . 
A. Yes, sir. 
. Q. I notice on the map you have certain apparent streets, 
like tFayette Avenue, Franklin Avenue, Wellington Avenue, 
etc. Do they actually exist on the ground, or are they just 
platted 7 
A. Some are on the ground, and all shown on there are on 
the ground. This is concrete, and so on. 
Q. Do they cross the railroad, or stop at the railroad? 
A. Stop at the railroad. 
page 62 } Q. I show you four pictures and ask you if those 
four pictures which have been marked" A", "B", 
"C" and "D" seem to be fair representations of the way the 
ground lies out there Y 
A. ·Yes, sir, I would say so. 
Q. You didn't actually t~ke these T 
A. No, sir. 
CROSS EXA~IINATION. 
By Mr. Davis: 
Q. You made the drawing there from an actual physical 
survey, did you? · 
A. I made that drawing· from 4ata of the Interstate Com.; 
merce Commission, and from an actual trip to the site, a sur-
vey of the site. 
- Q. ·All of those streets that you have there that run clean 
through to the railroad right-of-way are concrete streets?· 
A. No, sir. 
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Q. Or roadways 7 
.A. Some are concrete and some are dirt. 
Q.. Which are dirt f . . . . . · · 
A. I don't recall offhand, but they are . all marked oil here. 
There are four concrete and the rest are dirt. . 
Q. Those you show running through like Lafayette, Frank-
lin and Collingwood. That is the last one that runs through 
and that is concrAte·Y ·· · 
page 63 }- A. That is right. 
Q. This don't run through (indicating)? 
A. It is a path. . 
Q. This is Nelson Avenue, and is concrete from ·here out 
to liberty Street? · 
A. I believe so. 
Q. It is concrete out at this pointf 
A. Yes, it is marked on there. 
Q. Are you familia1~ with the location of the lau~dry over 
there near the old water standpipe? · 
A. Yes, I think so. 
Q. Are you familiar with the crossing that cr~sses in front 
of it? Is this near Howard Street, and is that the one that 
.crosses over into the laundry? 
A. The laundry is situated in here. 
( 
1\fr. ~Iartin: Mark it with a pencil right down there, 
'' J ~aundry''. . 
The Witness: The laundry building is situ~ ted in here. 
1\f r. Davis: That is all. · 
RE-DIRECT EXAMINATION. 
By Mr. Martin: 
n. Nelson stops at Poplar Street? 
A. Yes, sir. · · . 
· Q. As· shown here f 
A. Yes, sir. 
Mr. Davis: You ~pean the concrete portionf 
Mr. 1\fartin: The concrete part. 
Bv 1\fr. Martin·: 
. 0. ·You say the dirt path come~ here, d.oes it not f _ 
A. Yes. · 
Q. I show you picture '' D' '. Picture '' D ''.seems .to show 
the dirt path as it comes out toward the railroad? . · 
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A. It looks very much like it, ·sir. 
I 
'~ 
Mr. Martin: I show that to the jury. He is with you. Is 
there anything else, Mr. DavisY · 
Mr. Davis: No. 
R. M. SAWYER, 
sworn on behalf of the defendants, testified. as follows : 
By Mr. Martin: 
Q. What is your whole name and occupation f 
A. My whatY 
Q. Your whole name and occupation t 
A. Reynolds 1\{organ Sawyer. 
Q. And yonr occupation Y 
A. Locomotive engineer. 
Q. Who are you locomotive engineer for? 
page 65 ~ A. The Norfolk Southern Railroad. 
Q. How long have you been with the Norfolk 
Sonthernf 
A. Ever since 1909. 
Q. On the afternoon of March 7, 1937, were you engineer 
on an engine of the Norfolk Southern on the outskirts of 
South Norfolk Y 
A. Yes, sir. 
Q. Handling a train 1 
A. Yes, sir. 
Q. That engine was a road engine, a yard engine or whatf 
A. It is a yard engine. 
Q. Is that place in the yards of the Norfolk Southern' 
A. Yes, sir. ' 
Q. Around between 5 :30 and 6 :00 were you oil that engine Y 
A. Yes, sir. 
Q. What movement were you making with the engine Y 
A. Left Berkley at 5 :45 with a cut of cars, 35 or 38 cars for 
Carolina. 
Q. You mean Carolina State or Carolina Junction f 
A. Carolina .Junction. 
Q. The Norfolk Southern junction f 
A. Yes, sir. 
Q. That is in the yards of the Norfolk Southern f 
A. Yes, sir. 
Q. Was your engine moving forward or backwards? 
A. The tank 'vas at the back and the engine 
page 66 ~ on the front. 
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Q. That is the tender 7 
A. Yes, sir. . 
Q. Where were you sitting 7 
A. I was sitting on the seat like this (indicating) looking 
back towards the back of the tank. 
Q. Which side of the engine was your seat on when you 
were looking toward the cow-catcher end, the right or left? 
A. It placed me on the left side like the engine was going. 
Q. Going back Y 
A. Yes, sir. 
Q. The right side going-
A. On the right-hand side o:f the engi~e, but it placed me 
on the left side backing up like I was backing. 
Q. Where were you looking 7 
A. Towards the back of the tank. 
· Q. As you were g·oing between 'Vilson Road and down to-
wards the laundry-do you know where that is 7 
A. Yes, sir. 
Q . .And passed the laundry, did you strike anybody! 
A. Nobody that I know of, no, sir. 
Q. Were you looking? 
A. Yes, sir. 
Q. Who else was in the engine with you 7 
A. The fireman was on the left side and the 
page 67 ~ brakeman and conductor were also on the left side 
of the engine. · 
Q·. ·You mean on the left side .if they were looking towards 
the front! 
.A.. ·yes, sir. 
Q. On the right side backing:? 
A. Yes sir. 
Q. Was there any need of headlights in that movement Y 
A. It was beginning to get a little dark and I cut my head-
lights in down at the Norfolk & Western and 'Vilson Road. 
Of course, Wilson Road and the Norfolk & Western was 
where I turned the headlights on, right there. 
Q. Where is the headlights attached? 
A. They have got a sloping ·tank and the headlight is set-
ting .. along up there on the tank. 
Q. On the tail of the tank 7 
A. Yes, sir. 
Q. That would be the leading part of the train 7 
A. Yes, sir, the way she was going. 
Q. Did you know anyone was struck at allY 
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A. No, sir, I didn't know anything about it until Mr. 
Worsham come around to get a statement from me. 
Q . .About what speed were you going as you pulled your 
cars down there 7 
A. I guess about eight or ten miles an hour. 
Q. About how many cars were you pulling' 
A. Somewhere around thirty-five or thirty-eight 
page 68 } cars; I don't know just exactly. 
Q. Does your train make any noise pulling that 
manv carsY 
A." Yes, sir, right much. 
Q. What makes the noise? 
A. The rattle of the cars and the exhaust of the engine. 
Q. In that area from Wilson Road down to the laundry 
or Howard Street, is there any street that crosses the rail-
road? 
A. No, sir. There are some that come down to it but none 
cross it. 
Q. After you got down by the laundry did your train con-
tinue or stop Y 
.A. We stopped there about ten minutes. 
Q. What forY 
A. There was another engine on No. 5 track getting a cut 
of cars out of there, and we stopped and waited for them to 
pull over in the yard before we went over. 
Q. Which way "\vas the other train going? 
A. Headed down and coupled on to cars and went back in 
Carolina yard, g·oing south. 
0. Did it come from the same way you came from Y 
.A. Yes, sir. 
Q. Was it on a different track? 
A. Yes, sir. 
Q. After yon met it, did they go in the same direction you 
were going or not Y 
A. It went back in the same direction we were 
page 69 ~ going. 
CROSS EXAMINATION. 
By Mr. Davis: 
Q. What was the number of your engine, Mr. Sawyer Y 
A. No.8. 
Q. SirY 
A. No.8. 
Q. No. BY 
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A. Yes, sir. 
Q. That is a yard engine? 
A. That is right. 
Q. Who is your conductor Y 
A. Payne, Z. S. Payne, I believe his name is. 
Q. Who, Payne¥ 
A. Yes, sir. 
Q. Payne is the conductor f 
A. Payne is the conductor. 
Q. Who is your fireman t 
A. K. B. Howell. 
Q. .And your brakeman Y 
A. One named Sledge and one named Fluker. 
Q. Sledge? 
A. Sledge. 
Q. And Fluker? 
A. Fluker; that is right. 
Q. I guess they had him on the end, didn't they t 
A. He was riding the rear end of the car. 
page 70 ~ Q. lie was riding the middle of the train Y 
A. No, sir, riding on the rear end of the train. 
Q. I say you kept him on the end or rear of the train Y 
A. That is right. The head bralreman was on the end of 
the engine. 
Q. Sledge was the head brakeman 7 
A. Yes, sir. 
Q. This, you say, was about what time? 
A. Left Berkley a.t 5 :45 and we were up there about 6 :00 
o'clock. 
Q. Out there about 6 :00 o'clock Y 
A. Yes, sir. . 
Q. When you say you left Berkley, you mean you left the 
Berkley yard down at the piers on the river's edgeY 
A. That is right. 'fhat is where the rear of our train was 
at. The engine was standing down in the yard. 
Q. That is down in the mottled section of Berkley! 
A. Yes, sir. 
Q. And you picked up these cars down there Y 
A. Yes, picked them out and got them together. 
Q. Assembled them, got them in line down there, and made 
up this train of some 35 or 38 box cars Y 
A. That is right. 
Q. And they were loaded, were they? 
A. Some were loaded. I think there were some empties. 
56. Supreme Court of Appeals of Virginia 
R. M. BOIWyer. 
Q. You were carrying them out to the Carolina 
page 71 ~ yard for the purpose of making up your train going 
south Y 
A. Yes. 
Q. Into Carolina. f 
A. That is right. . 
Q. After you bring those cars down from Berkley to the 
ya.rd you make up certain trains to go-
A. South. 
Q. Into Carolina Y 
A. Yes, sir. 
Q. You recall on that afternoon crossing the Norfolk & 
Western! 
A. Yes, sir. 
Q. Before you crossed the Norfolk & Western, what did you 
have to doY 
A. We crossed the Belt Line first. 
Q. YesY 
A. Then you go up and blow for the board and get the sema-
phore board at the Norfolk & Western and cross on. · 
Q. There is a tower there Y 
A. A towerman gives you the board. 
Q. Do you remember getting the board a.t the Norfolk & 
• Western tower Y 
.A.. Yes, sir. 
Q. What? 
A. Yes. We had a cleared board going up there. 
Q. The track turns there? 
page 72 ~ A. A little curve in it. 
Q. Takes a curve f 
A. Yes. 
Q. Coming from Berkley it takes a. curve before you hit the 
Norfolk & Western, in which direction f 
.A.. On the north side of the Norfolk & Western. 
Q. What? · 
A. On the north side of the Norfolk & Western. 
Q. It does what f 
A. Curves. 
Q. Curves? 
. A. Yes. 
Q. Which wayf 
A. Well-
Q. To your left or which way f 
A. Turns to your right-no to your left. 
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Q. What? 
A. Curves to your left coming from Berkley. 
Q. Curves to your left coming from Berkley. When you 
pass the Wilson Road crossing you are on a straight away 
then? 
A. A straight track then. 
Q. All of your whole train, 35 to· 38 cars, was on a ~traight 
track when your engine was crossing the Wilson Road cross-
ing, or east, the way you were traveling that .eve-
page 73 ~ ning 7 . 
A. No, sir. '!'here would be some in the curve. 
Q. Some would be in the curve. Have you seen this map 
before, ~Ir. Sawyer? 
A. Yes, sir, I think I have seen it. 
'Q. What! . 
A. I have seen it. 
Q. Who showed you this map before! Don't be afraid of 
him if he showed it to you Y 
A. Mr. Martin showed it to me this morning. 
Q. In his office Y 
A. No, sir, up here. 
Q. Up here¥ 
A. Yes, sir. 
Q. You see this marked "N&W". That is the Norfolk & 
We'sternf 
A. Yes, sir. 
Q. And this is Wilson Road. This is the Norfolk & Western, 
and is that a switch Y 
A. Yes, that-there is a track there where leads off from 
the Norfolk Southern to the Norfolk & Western where we 
make deliveries to the Norfolk & Western. ·We come' across 
the main line. · 
Q. When your train got to Wilson Crossing, some of the 
cars ·were in the curve back of you 7 
A. Yes, sir. 
Q. You don't blow for those crossings Y 
page 74 ~ · A. We blow for crossings and ring the bell. Q. SirY . 
A. We don't usuallv blow· for Wilson Road because it is in 
the city, but usually ring the bell. Nobody hardly ever blows 
for that crossing, but blow for the laundry crossing down there 
·most of the time. There is a little crossing do~ there by the 
laundry. 
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Q. You were backing up with tha.t load of cars, were you? 
A. Yes, sir. . 
Q. In other words, you had the front of the engine hooked 
or coupled up to that load of cars and were backing out? 
A. That is right. 
Q. That put you on 'the left side of it, the way you were 
travelll}.gY 
A. That is right. 
Q. Ordinarily the engineer is on the right f 
A. Yes, sir. 
Q. And that put you on the left, and you had to take and 
throw your back to the-
A. Towards the boiler head. 
Q. When you wanted to pull the throttle or manipulate those 
things, you would have to turn around? 
A. You kind of work it with your hand back of you. 
Q. Work your hands behind you like that (in-
page 75 ~ dica.ting) Y 
. A. Yes, sir. 
Q. Look one way and work your hands like that. What were 
you sitting on? 
A. I was sitting on the box. 
Q. And tha.t was up against the side of the-
A. Cab. 
Q. The boiler? 
A. The cab. 
Q. The cab? 
A. Yes, sir. 
Q. On which side? 
A. It is on the right side of the engine but would be on 
the left like I was traveling. 
Q. The side you were on was the leftY · 
A. Like the engine was traveling. 
Q. Over toward your fireman's side of the cab, you have no 
seat over there Y 
A. Yes, there is a seat over there. 
Q. A seat over there? 
A. Yes, sir. 
Q. A seat on both sides Y 
A. Yes, sir. 
Q. Sort of a. sit down job T 
A. When you get a chance to sit down. 
Q. Which side w.ere you sitting on Y 
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A. On the right-hand side, but it put me on the 
page 76 ~ left like I was traveling. 
Q. You were sitting about on the outside edgef 
A. I was sitting on the seat leaning out of the window look-
ing back towards the back of the tank. 
Q. Looking out of the window Y 
A. Out of the cab window. 
Q. Yon were not looking out of the back of the cab over 
the tender like Y 
A. Yes, that is the ·way I was looking. 
Q. But you had your head ducked out of the window; is that 
right? 
A. Yes. 
Q. Sir? 
A. I was looking towards the back of the tank the way my 
engine was traveling. 
Q. But you said you had your head out of the window! 
A. Leaning over with my head out of the window looking 
towards the back of the tank; sitting sideways on the box. 
Q. With your head out of the window, sitting on the box, 
all of the levers and contrivances and appliances yon worked 
on the engine were all behind you, were they?· 
A. Yes. 
Q. Was anybody else in the cab with you 7 
A. The brakeman, conductor and fireman. 
Q. All in your cab Y 
page 77} A. All in my cab. 
Q. On your side? 
A. No, on the other side of the engine .. 
Q. What? 
A. On the other side of the engine. 
Q. Then the fireman, your conductor and the brakeman were 
in there? 
A. Yes. 
Q. The brakeman-
4 A. The brakeman, fireman and conductor were on the op-
posite side of the engine from me. 
Q. All in that little cab. Could you see across over there 
what they were doing? 
A. They were sitting up there talking, as far as I know. 
Q. Sitting up ta1king as far as you knowY Did any one of 
.them tell you to look out, that, ''there is a man ahead of you 
there"? · 
A. No, sir. 
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· .Q. Where are your eyes Y 
A. I didn't see anybody, and neither did they.. , 
. Q. You didn't see anybody, and neither did theyf 'They 
.were in there talking. Tell this jury just what the fireman 
was 'doing from the time you passed this Wilson Road until 
you were up there by the la~ndryY 
A. Well, he was firing, if it was necessary to fire .. 
Q. I don't want to know about if it was necessary. If you 
don't know, Mr. Sawyer, you are going to be honest 
page 78 ~ enough to s.ay you don't know .. 
A. He was on the left side of the engine sitting 
on the box. 
Q. Sitting on. the box. Do yon kno·w he was sitting on the 
box. 
A. I know he was sitting on the box looldng out the window .. 
Q. Talking? 
A. I don't know about that. 
Q. Yon just said he was talkingf 
A. They were all over there .. 
Q. Sirf 
A. There were three on that side .. 
Q. Talking, you said Y 
A. I guess they were. 
Q. They were sitting on the box. What was the conductor 
doingY 
A. The conductor was sitting up there on the box. 
Q. The conductor was sitting up there on the box t 
A. Yes, sir. 
Q. What was the brakeman doing Y 
A. He was up there, too. I don't know whether he was 
sitting on the box or in the corner, ·but all three were on 
that. side. 
Q. And tha.t was Sledge 1 
A. Yes, sir. 
page 79 ~ Q. All tht·ee sitting on the box. Do you know 
what they were talking about? I) 
-A~ No, I don't lrno'v what they were talking about .. 
Q. WhatT 
A. I don't know what they were talking about .. 
Q. Do you recall how you were dressed 7 . 
:·A. Had on a suit of overalls and a cap. 
Q. When was the last time that the fireman, if you recall, 
had to get down in the fire box and fire up f 
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A. I don't know when the last time he fired up was before 
we got down there. 
Q. What? 
A. I don't remember just when he put in the last shovel of 
coal. 
Q. It hasn't automatic stokers 7 
A. No, sir. 
Q. The fireman has to get down-
A. Put it in with a shoveL 
Q. Put it in with a shovel? 
A. I don't remember when he put in the last coal. 
Q, The first that you knew about any accident, about this 
man being hit by your train, was when 7 ' 
A. Tuesday morning, I didn't work Monday, and Tuesday 
morning Mr. Worsham came down to get a statement. 
Q. Did you go back to the scene where they said it hap-
pened¥ 
page 80} A. No, sir. 
Q. Ha~e you ever been back the.reY 
A. I have passed there, over it. 
Q. I mean to get down on the ground where it happened! 
.A. No,. I didn't get do\\rn on the ground. 
Q. Did Mr. Worsham take you back there and find pieces 
of bone and pieces of the man's arm where it was chopped 
off, and a piece of his overcoat, right in the switch part there? 
.A. No, sir, I didn't go back there. . 
Q. Do you know whether tl1ere were pie~es of his bone and 
arm found? 
A. No, sir, I don't know that. 
Q. And flesh taken out of there Y 
A. No, sir, I don't lrnow it. 
Q. A cold evening. Do you remember that it was cold? 
A. Right good and cool. · 
Q. Do you know whether it was. raining that day? 
A. No, sir, it was clear. 
Q. Clear? 
A. Yes, sir. 
Q. That was about dark, was it? 
. A. Getting on towards dark, not dark, but getting kind of 
dusky like, kind of getting dark. 
Q. Now, Mr. Sawyer, you have been an engineer for how 
longY 
page 81 ~ A. Been an engineer for how long! 
Q. Yes? 
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A. I was promoted in 1916. 
Q. You have been an engineer since 1916 f I 
A. Yes, sir, but have been firing and running both since then. 
I was promoted but haven't had a regular job running· aU that 
time, and have been firing some and running some. 
Q. You have been with them since 1909 f 
A. Yes, sir. 
Q. Where do you live now? 
A. On Bellamy Avenue. 
Q. In Berkley Y 
A. Yes, sir. 
Q. Did you ever live out the South Norfolk way? 
A. No, sir, never have lived out there. 
Q. What? 
A. Never have lived in South Norfolk. 
Q. you have seen numbers of people walking up and down 
along the right-of-way along there during those years you 
have worked there f 
A. Yes. 
Q. You have seen them there in daytime as well as night-
time? 
A. Yes. 
Q. White people and colored people f 
A. Yes. 
Q. On this particular day you say you 'vere up 
page 82 ~ there. for ten minutes, stopped there by the laun-
dry? 
A. Yes. 
Q. Would that block the road or street that comes across 
from Liberty Street into Cascade Boulevard over there to-
wards the laundry? 
A. No, sir, we stopped clear of that crossing. 
Q. What? 
A. We stopped clear and didn't block the crossing, 
Q. Didn't block the crossing? 
A. No, I don't think so. 
Q. You know it is a public thoroughfare along there across 
that? 
A. Yes, I know it. 
Q. How long is one of those box cars you have f 
A. Some 40 foot, some 36 and some 50. 
Q. While you were stopped there, there was a train that 
went on ahead of you into the Carolina yard? 
A. Yes, sir. 
Hawkins & \Vindholz, Receivers, y. Brickhouse. 63 
B. M. Sawyer. 
Q. Was that a Norfolk Southern train Y 
A. Yes, sir. 
Q. On your same track Y 
A. Was on a track but on the other track from what I was. 
It wasn't on the same track I was on. 
Q. On the one nearest South Norfolk? 
A. Yes. 
Q. That siding? 
page 83 ~ A. Yes. 
Q. Pulled out of that siding ·in front of you Y 
A. Yes, and went on over in Carolina yard. 
Q. That was a Norfolk Southern train Y 
A. Yes, sir. 
Q. Who was the engineer on that train? 
A. I don't remember who the engineer on that train was. 
Q. A yard engine Y 
A. Yes, sir. I don't remember who was on that engine. 
Q. vVhat was he doing, making up carsY 
A. He come over there and pulled some cars off to go in 
_ a train going south that the Norfolk & Western or Belt Line, 
some of them, had set in there. 
Q. \Vhen you came into vie'v of the Wilson Road crossing 
as you were going·, how far could you see down the railroad 
tracks, the way you were g·oing T 
A. I could see do'vn there, I guess, twenty or twenty-five 
car lengths. 
Q. When you were at Wilson Road, how far down the rail-
road tracks could you see 1 
A. I just told you I could see twenty or twenty-five car 
leng·ths down there. 
Q. Could you see any further than twenty-five car lengths 
ahead of you Y 
A. I might have. 
page 84 ~ Q. \¥hat was there to keep you from seeing any 
further? 
A. Not anything that I know of. 
Q. Was it so dark you could not see? 
A. No, sir. I had my headlight cut in, and it was kind 
of g·etting dark, but not dark. 
Q. You could see how many car lengths ahead of you Y 
A. I know I could see twenty-five. I don't know how many 
111ore, but might have seen more. 
Q. As you were going along; is that right Y 
A. Yes. · 
Q. You could see that distance as you were traveling along? 
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A. ·Yes, I know I could see that much. 
Q. Where did you say you cut the headlight on Y 
A. Cut the headlight in Y 
Q. Where? 
.A.. It runs by a dynamo on the engine, and-
Q. Whereabouts were you when you say you cut it on Y 
A. Along about Wilson's Road. 
Q. Before you crossed '\Tilson RoadY 
A·. Yes, before I crossed Wilson Road. 
Q . .And .that was the headlight you say that set up on the 
tender? 
A. On the tank of the engine. The tank sloped down, and 
it was setting up on the level part of the tank, kind of, on a 
little platform. 
page 85 ~ Q. On the engine or tender Y 
A. On the tender, and one on the front of the 
engine, too. 
Q. That could not be shining that way? 
A. I cut the one in on the back of the tank. 
Q. Did you stop from Wilson Road anywhere until you got 
np there beyond the laundry! 
A. No, sir. . 
Q. When you stopped on the other side of the laundry there 
and cleared that road that went across the highway, how far 
was your engine from the Virginian Y 
A. Well, it is about fifteen car lengths, I guess, from the 
Virginian, fifteen or twenty car lengths; I don't know just 
exactly. 
RE-DIRECT EXAMINATION. 
By Mr. Martin: 
Q. You said something about another train on another 
track. Make that clear, what train it was and on what track 
it was. 
A. There was a Norfolk Southern train on the track next 
to the South Norfolk side, and a Belt Line train over on the 
other side going toward Berkley. 
Q. Those trains were headed-
Yr. Davis: Let him say. 
Mr. Mar~in: He said toward Berkley. 
page 86 ~ By Mr. Martin: 
Q. How were they headed Y 
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A. The Belt Line train was headed north, and the other 
one was going over in Carolina yar_d, the same. way I was 
going. 
Q. Was the Belt Line train goi·ng the same way you were 
going, or the opposite way 7 
A. The opposite direction. 
Q. What track doPs the Belt Line train go on 7 
A. No. 6 track. 
Q. Is that the track nearest South Norfolk? 
A. No, sir, on the other side. 
Q. The northern track Y 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. DaviS: 
Q. Where did you pass that Belt Line train that you saw1 
A. The engine was standing down there close to the Nor-
folk & Western just in elear of the semaphore, down on Wil.;.. 
son Road. That is where the Belt Line engine was. 
Q. Standing where? 
A. In No. 6 track down close to Wilson Road, standing in 
the clear of the main line or the semaphore board on No. 6. 
Q. When? 
page 87 ~ A. The evening I was down there, March 7th. 
Q. Before you crossed the Wilson Road or after-
wards? 
A. After I crossed the Wilson Road. 
~Ski . 
A. After I crossed the Wilson Road. 
Q. Did you see it before you crossed the Wilson Road f 
A. Yes, I seen him standing there .. 
Q. And that trai:n was standing there waiting? 
A. Waiting; standing there waiting. .I don't know what 
he was waiting for. 
Q. Who was the engineer 1 
A. I don't know; a Belt Line man, but I don't know who 
he was. · · 
Q. You remember that very distinctly? 
A. Yes, sir. 
Q. Very plainly Y 
A. Yes, sir. 
Q. But you don't remember a thing in the world about run-
ning over this man's ar;m and mashing it off? Sir? 
A. I don't kno'v anything about it, I didn't see it. 
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. Q. Do you meet Belt Line trains there very often T 
A. No, sir, not every day. 
Q. Sir? 
.A. Not every day; sometimes meet them and sometimes 
don't. 
Q. Where do you meet them T 
page 88 ~ . A. Sometimes I don't even see one. 
Q. What makes you so particularly remember a 
:Selt Line train there on that particular occasion when there 
is nothing· that happened out of the way, when there was 
no accident as far as you knew anything about T 
A. I remember the train because I saw it there, but I didn't 
see anybody walking down the track there, and didn't know 
anything about the accident happening. 
Q. And you can't tell us. who the engineer . was? 
A. I don't know who the engineer was on the Belt Line 
train. 
Q. It was not Fluker? 
A. No, sir. He was the brakeman. on our train. 
Q. Mter you pulled up to the other side of the laundry, 
where did the Belt Line train g·o toT 
A. I don't know. 
Q. Do you know-
A. I guess he went on. 
Q. I didn't ask you to guess. 
A. I don't know. 
Q. You don't know? 
A. No. He was headed towards Berkley, the Belt Line con-
nection down there. I guess he went on, as. far as I know. 
Q. As far as you know T 
A. He was headed that way. 
page 89 ~ Q. Headed towards Berkley. Did you go back 
that way any more that night? 
A. At about eight or nine o'clock. 
Q. Where was he then? 
A. Gone. 
Q. You took your load of cars up into Carolina yard and 
got rid of them and came on back again Y 
A. Yes. 
Q. About how long was this before you came down to Berk-
ley that night f 
A. What? 
Q. What time did you knock off? 
A. I don't remember, but about twelve or one o'clock. Q. At night¥ 
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A. At night. 
Q. Where did you put the engine upf 
A. At Carolina shops. 
Q. Made only one trip after six o'clock 7 
A. That is all I remember making. 
Q. What? 
A. That is all I remember making. 
Q. What were you doing between that timet 
A. We were switching around the yard. 
Q. Did any other train make any other trip Y 
A. Not that I know of. 
Q. Did the Belt Line come back that night· and 
page 90 ~ bring any up there Y · 
A. I don't know, sir, whether it did or not. 
Q. Do they do that f 
A. Yes, sometimes. 
Q. They go down and bring some cars up 1 
A. Sometimes running up and down there all night. . . 
Q. You never did see the Belt Line train in motion at all~ 
A. No, sir. He was standing still when I saw him. · 
Q. How was the engine; was it backing lip like you were 
with cars? 
A. His tank 'vas coupled on to the cars. 
Q. How do you know? 
A. Because I seen it. 
Q. Do you remember it? 
A.. Yes, sir. , 
Q. What was the number of the engine! 
A. I don't know, sir. 
Q. Do you know who the fireman was? 
A. No, I don't know any of the crew on the B~lt Line train. 
Q. On the night before, on March 6th,. where was this Belt 
Line train? 
A. I don't kno,v, sir, where it was at. 
Q. Where was it on March Sth·when you went by there? 
A. I don't know, sir. I didn't work March 8th. 
page 91 ~ Q. W11at was the next day you worked? 
A. March 9th. 
Q. Where was it that night'when you came out about six 
o'clock? 
A .. I didn't come out at night. I went to work early that 
mornrng. 
Q. When· did you work on any night .shift after. that? 
A.. The next Sunday; I guess. I didn't work any more at 
night until the next· Sunday. 
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Q. Where was it on the next Sunday when you crossed 
theref 
A. I don't remember seeing it the next Sunday. 
Q. Where was it before that time Y 
A. I don't know. 
Q. Will you tell the jury why it is that on all the other 
trips you made, both before and afterward, you can't tell 
them where the Belt Line train was, but only on this night! 
A. I don't know.. I saw it there. 
Q. Why on this particular night¥ 
A. Because the train was there; that is alL 
Q. That is all t 
A. 'I just remember the train standing there. 
Q. Nothing peculiar about the train, was there? 
A. Nothing that I know of~ 
page 92 ~ J. M. LAYTON, 
sworn on behalf of the defendants, testified as fol-
lows: 
By Mr. Martin: 
Q. State your name and profession, please .. 
A. J. M. Layton, photographer. 
Q. Did you take a number of pictures of the land out on 
the edge of South Norfolk last April? 
A. Yes. · 
Q. To be used by counsel in this case f 
A. I did. I 
Q. I show you four pictures marked ''A" "B" " 0" and 
"D", being in evidence already, and ask yo~ whether or not 
you took those on the 20th of .April, or can you tell us the 
date! 
A. April 20th. 
Q. Have you got that marked on the photographY 
A. I have. 
Q. On the front part of itY 
A. Yes .. 
Q. 1937! 
A. Correct . 
. · Q .. Are they fair and correct photographst 
A: Yes. . 
Q. Honestly taken f 
A. 1res, sir. . 
Q. I show you three more not yet in evidence 
page 93 } marked "E", "F" and "G", respectively and asl~ 
you if you also took them on the same date, and 
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whether they are honest photographs taken of the situation Y 
A. At the same time. 
Q. They were genuinely taken Y 
A. Yes, sir. 
Q. Here is one, marked "F'', that I think was taken across 
the track on the north side, away from Poplar StreetY 
A. The north side. 
Q. On the north side of the track Y 
A. ·On the -north side; that is right. 
Mr. Martin: He is with you. Mr. Davis: No questions. 
. W. A. WORSHAM, 
sworn on behalf of the defendants, testified as follows : 
Bv Mr. Martin: . 
.. Q. Tell the jury, please, your name, and where you live Y 
A. W. A. Worsham, Norfolk. 
Q. What is your occupation Y 
page 94 ~ A. Claim Adjuster for the Norfolk Southern 
Railroad. 
Q. How long have you been with the N orfollr Southern Y 
.A. Thirty years this year. 
Q. Regarding the taking of the pictures which I have just 
put in evidence, were they made -at your request by the pho-
tographer? 
A. Yes, sir. 
Q. At the time they were taken, which was in April, was 
the land lying out there in the same condition as it was at 
the time of this aooident on March 7th t -
A. Apparently so, I didn't see any difference. 
Q. After this accident, did you see the plaintiff in the case? 
.A. Yes. 
Q. How long afterwards 1 
.A. On Wednesday, March lOth. 
Q. Where did you see him 1 
.A. At St. Vincent's Hospital. 
Q. Did he tell you what struck him Y 
A. I was-in starting this investigation nobody didn't know 
anything about it; and I we·nt up, there to see if I could find 
out- from him, get any information, as to how the accident 
happened. I only spoke with him a few words. I asked hhn 
how it happened. Before I asked him that, I turned around 
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to the nurse who was right at the door, and asked her if he 
had h~d any narcotics that day. 
page 95 ~ J\IIr. Davis: I object to that. 
By !\{r. Martin: 
Q. Don't tell what the nurse said. . 
· A. I simply asked him how the accident happened. ~e s~1d 
he was walking up between the tracks, between the ma1n l·tlce 
tracks, toward Campostella, and stumbled over a tie and his 
hand went out and went unde:r; a train on the Belt Line track. 
That is the e·nd of our conversation. 
CROSS EXAMh~.A.TION. 
By Mr. Davis: 
Q. This was on 1\!Iarch lOth T 
A. When I sa'v him, J\IIarch lOth, yes. 
Q. Why did you go there, Mr. Worsham? 
A. For the reason, J\IIr. Davis, that I could not find any-
thing with reference to the accident, and thought that prob-
ably he could tell me about it. 
Q. Had anybody made any claim against the company? 
A. No, sir. The first thing I saw was in the newspaper 
Monday morning. 
Q. The accident happene'd on the.night or evening of lVIarch 
7th, and you went there on March lOth. Nobody had told 
you at that time that it was the Norfolk .Southern, had theyY 
A. Nothing except what I saw in the paper. 
Q. You say no body had filed any claim, and no-
page 96 ~ body had told you it was the .Norfolk Southern T 
A. Mr. Davis, we don't wait until they file claim. 
Q. That is what I am trying to get at. Nobody had said 
it was the Norfolk Southern at that time, had they? 
A. Nothing· except what was in the paper. That is· all I 
knew. 
Q. You knew the Norfolk Southern had not had any acci-
dent at the time you went there, didn't you f 
A. I didn't know what it had had. 
Q. Hadn't yon seen the engineer? 
A. Yes. I don't remember what day I saw him on. 
Q. vVhatT 
A. I don't recall the exact date I saw the engineer. 
Q. Don't you know you went to the engineer and talked to 
him before you went to the hospital? 
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A. Probably I did, yes. 
Q. And he told you he didn't remember hitting anybody, 
didn't he? 
A. That is right. 
Q. Did you doubt his word 7 
A. No, I didn't. 
Q. Then what was the reason of going there to see this 
sick man who was there with his arm just mashed off two days 
before? 
A. For the reason that when we have an accident alleged 
to have occurred on our road we investigate to de-
page 97 t termine whether or not it did happen on our road, 
and whether or not we are responsible. 
Q. You asked if he was still under narcotics and if life 
was still lingering in him. 
A. I didn't have but very little conversation. That is the 
only thing I asked him, just how the accident happened. 
Q. You say he told you he was walking between the tracks 
and stumbled over a track 7 
A. Over a tie. 
Q. Over a tie f 
A. Yes. 
(~. And fell f 
A. Yes, and fell. 
Q. And his hand went over on the Belt Line track Y 
A. That is what he said. 
Q. And a train came along and mashed his hand? 
.... ~\. He didn't say that. Ife said his ha.nd went on the Belt 
Line track. · 
Q. And that mashed his hand when he hit the track? What· 
did he say about that 7 
A. Ife never said anything about a train. I didn't ask him 
about it. 
Q. All you had hin1 to say was that he fell and when he 
fell he spread his hand out like a frog and one fell on the 
Belt Line and one on the Norfolk Southern Y 
A. No, he didn't say that. 
page 98 ~ Q. His left hand fell on the Belt Line track; is 
that what he said Y 
A. He said his hand went over on the Belt Line rail or 
track. 
Q. Now, what else did you do to satisfy yourself about 
where. the accident occurred Y · 
A. I went up to see you, you recall. 
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Q. What? 
A. I w:ent up to see you, Mr. Ray and myself, to try to find 
out something about it. 
Q. No, you didn't go up there to find out where the ac-
cident occurred. You know better than that. Come clean. 
Tell this jury what you went to see ~e for, you and Mr. 
Ray. 
A. We ·went and called on Mr. Davis, Mr. Ray and myself-
Q. To find out what? 
A. To see if. we could g·et any information from him; with 
~eference to the accident, how it happened. ' 
Q. Do you mean to tell this intelligent jury that that ig 
what you came to my office for Y ~ 
A. Why certainly, Mr. Davis. I 
. Q. Didn't you come there for the purpose of finding out. 
whether you could compromise the matterY i 
A. No, sir. We didn't have any idea of it. 
Q. I ask you this; didn't you go there the very next morn-
ing and ·find the pieces of the man's bones out of 
page 99 ~ his arm and a part of his overcoat down in the 
track of the middle track of the Norfolk Southern 1 
Sir?· Answer that to the jury. . 
A. The next morning I went over there and this man's 
brother, I met him up there at the corner at _Cascade Road, 
I think, and we walked down the track, and he showed! me a 
little piece of bone, probably about a couple of blocks 'north 
of Cascade Road. Then we walked on a little further down 
and didn't see anything, and I went on back to -Norfolk.~ That 
afternoon he 'phoned me to come over there, that a boy had 
walked down the track and had found some flesh at the switch, 
a.nd I went over there and got Chief Boyce of South Norfolk 
and went over there, and there was some kind of" flesh in 
the switch opposite Nelson Street, at the end of Nelson 
Street. 
Q. And that flesh and bone and piece of overcoat were 
down in the rail of the middle track of the Norfolk Southern, 
were they, Mr. Worshamt 
A. I didn't see any overcoat, Mr. Davis. l saw some flesh 
there, and Chief Boyce saw it. I couldn't say it was human 
flesh or what kind of flesh it was. 
Q. Do you mean to tell the jury you didn't see bones down 
there with flesh .and a piece of overcoat alsoY 
A. There were no bones found, as far as I could see, right 
where the switch comes together. The bones were found prob-
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ably several hundred feet south of that point be-
page 100 } cause that morning I walked down the track with 
this man's brother, we didn't walk down quite as 
far as that switch, and didn't see any blood on the .rail .. The 
only thing he showed me and the only thing he. said he found 
were those two pieces of bone. 
Q. I show you this picture and ask you what man is that 
out in the tracks 1 
A. That is me. 
·· Q. That is your handsome figure? 
A. Yes. 
Q. I ask you if, right at the point where my :finger is point-
ing, where those two rails come together, opposite where you 
were standing, that is the place where you found the flesh, .be-
tween those two rails, where they come in the switch there, 
about there. (Indicating.) 
A. Yes, you have g·ot your hand on it. 
Q. And that is why you stood in that location! 
A. That is why I stood there. 
Q. And you were standing·there to indicate that you were 
standing· where those pieces of flesh had been by the rail! 
A. That is right. 
Q. Who was there when you found it or it was pointed out 
to you? 
A. Brickhouse's brother. 
Q. That is this man's brother! 
A. Yes, sir. 
page 101 } · Q. Anybody else with you at that .time~· 
A. Yes, Chief Boyce. 
Q. Is he here f 
A. He was here this morning. 
Q. I ask you if you didn't go with this man's brother 011: 
the track and located it there Y 
A. I went with his brother? 
Q. Yes? 
A. And I located it Y 
Q. Yes? 
A. I just explained to you how it happened. 
Q. I say you and his brother went up and down the track 
there before this was located 7 
A. That morning, yes. 
Q. And had been in the direction of the laundry Y 
A. We walked up north of the laundry. 
Q. I show you another picture of· yourself, I believe it is. 
You were kind of lingering on one leg. Is that you y 
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A. Yes. 
Q. That is also where you found the flesh on the track! 
A. Yes. 
Q. On the main line Y 
A. Yes, sir .. 
Mr. Davis: .I show that to the jury. 
page 102 ~ By Mr. Davis: 
Q. I show you this picture. Please see if that is 
your picture there Y · 
A. That is right. 
Q. Is that about where they found the flesh on the track, 
also! 
A. That is right. . 
Q. That is the middle track, the main line of the Norfolk 
Southern track? 
A. That is right. 
Q. I have another picture here. Is that also of you; Mr. 
'Vorsham! 
A. Yes. 
Q. Is there any significance in your standing in that posi-
tion on that track ~t that place Y 
A. The idea was in this case where this path is. It comes 
out from Nelson Street. The switch point is a little further 
this way, probably eight or ten feet. I was not standing in 
the picture at the switch point. 
Q. After _you saw the :flesh on this track and in that r11.il, 
you went and talked, you say, with Brickhouse on the lOth 
of J\~Iarch at the hospital Y 
A. Yes, sir. 
Q. And when you came to my office you had been out there 
to the track and seen the flesh in the rail there, had you? 
A. That is right. 
Q. And when you came to my office you had 
page 103 ~ already been, you say, in the hospital and t~lked 
with Brickhouse f 
A. That is right. 
Q. So you had thoroughly investigated the matter before 
you came to my office Y 
A. No. We had no information still, as far as actually how 
the ac~ident happened. 
Q. You are still befuddled in your mind now as to how it 
happened, are you Y 
A. I don't know how it happened. 
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S. 0. GORDON, . 
sworn on behalf of the defendants, testified as follows: 
l3y Mr. Martin: 
Q. Mr. Gordon, state your age and where you live. 
A. 65, live in Berkley. 
Q. What is your occupation Y 
A. Trainmaster. 
Q. How long have you been trainmaster? 
A. About six years. 
Q. Does the railroad track out on the edge of South :Nor-
folk, between Wilson Road and down to the laundry, come 
under your jurisdiction as Terminal Trainmas-
page 104 } ter? 
A. Yes, sir. 
Q. Is that, or not, in the yard limits Y 
A. It is in the yard limits, yes, sir. 
Q. I want to know what trains mov:ed ov:er that piece of 
railroad on the three tracks about five thirty or six o'clock 
on the 7th day of last March, P. M. 
A. The first train that moved over was the Belt Line train. 
I have the number of the engine, Belt Line train, Engine 23. 
Q. Engine 23? 
A. Yes, sir; passed through there at 5 :58. 
Q. 5:58 P. M.Y 
A. P.M. 
Q. Which direction was the Belt Line train going! 
A. Towards ·Berkley; I think you call it west. 
Q. Coming into· Berkley? 
A. Yes, sir. 
Q. Which track would that train move on? 
A. On No. 6 track. 
. r 
Q. No. 6 track is the track furtherest to the right coming 
in? 
A. Yes, sir. 
Q. On the north? 
A: Ye~, sir.· 
Q. What other trains moved over those tracks around that 
hour? 
page 105 } A. One of the trains that handled merchandise 
· from the Berkley yards was coming out of Berk-
ley to the Carolina yard, and we had a .train pull out on 
BJ. 5. - · . . 
Q. The second you mention was a Norfolk Southern train Y 
A. Yes, sir. 
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Q. Which way was it going¥ 
.A,. • .South. . 
Q. Going away from Berkley! 
A. Yes, sir. · 
Q. T~ll the jury who the engineer on that train was. 
A. Sawyer. -
Q. The gentleman who was. here a while ago t 
A. Yes, sir. 
Q. That was on which track f 
A. The main line. 
.. Q~ The middle track Y 
. , A. Yes, sir . 
. . Q. Besides that train, what other train was moving around 
thereY 
A. No other train except on BJ 5 ahead of train on the main 
line. 
Q. That is the southernmost track, BJ 5! 
.A. Yes, sir. 
Q. What hour was that Norfolk Southern train movingY 
A. Six o 'clock. · 
Q. That was ahead of Mr. Sawyer's train Y 
page 106 ~ A. Yes, sir. He stayed on the main line five 
minutes 'vaiting for this train to pull past. 
Q. Where did Mr. Sawyer's train stand, or do you know f 
·A. It was standing between Wilson Road and the water-
works crossing. 
Q. Any other trains moving around that time f 
A. No, sir. 
Q. Just those three f 
A. Just those three. 
CROSS EXA~IINATION. 
By Mr. Davis: 
Q. What are your initial~¥ 
A. S. 0. 
Q. I believe you said that t.he Sawyer train .stopped be-
tween the Wilson Road crossing and the laundry road wait-
ing for the other train to move outf 
A. Yes, sir. 
Q. Are you sure about that Y 
A. I am. 
Q. Would you be sure if J\fr. Sawyer said otherwise, and 
would you change your statement t 
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A. No, sir. · 0 
Q. If Mr. Sawyer said his engine and train stopped clear 
of the laundry road and between the laundry road and the 
Virginian, would you still stick to it f 
A. Yes, sir. 
page 107 ~ Q. Why 7 
A. Because I know it to be a fact. 
· Q. Were you there 1 
A. No, I wasn't there, but I knew what was going on. 
Mr. Davis: I move to strike that out. If he was not there, 
he is not competent to- 4 
Mr. Martin: We are willing to strike that out, as to where 
he said it stopped. 
The Court: Strike it out. 
By Mr. Davis: 
Q. Let's see how accurate you are about other matters. 
You say that the Belt Line train passed along that track at 
5 :58 that evening, March 7th 7 
0 A. Yes, sir. 
Q. Where were you when that 5 :58 P. M. train passed over 
thereY 
A. I was at the office 7 
Q. Where is that office! 
A. About a mile below there. 
Q. The office you have reference to is down at the other 
end near what is known as Old Providence? 
A. Yes. 
Q. Near Mr. Jim Forehand's store; is that right! 
A. That is right. 
Q. And the Belt Line doesn't pass there, does it Y 
A. No, but registered at Carolina Junction 
page 108 ~ when it passed. Q. WhatY 0 
A. It registered at Carolina Junction when it passed. 
Q. You were not at Carolina Junction Y 
A. No, but I got this time from the register at the Caro-
lina Junction. 
1Ir. Davis: I move to strike that out, if your Honor pleases. 
Mr. :hfartin: I submit that is relevant evidence. 
The Court: Strike it out. 
Mr. Martin: We save the point, your Honor. 
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By Mr. DaviR: . . . 
Q. Did you see the Belt Lme engine that dayY 
A. No, sir. 
Q. How many engines does the Belt Line have that pull 
up and down there Y ' 
A. I could not tell you that; quite a number of them, · 
though. . . 
Q. How do you know it was Engine No. 23Y. 
A. Because the register showed it. 
Q. That is the only thing you know about it Y 
A. Yes. 
Q. You don't know anything about it personally at allY 
A. No. I wasn't there. 1 
Q . .And you kno'v nothing whatsoever about this accident; 
Mr. Gordon, at all, do you Y 
A. Nothing at all. 
page 109 r Q. The first you knew of it, who told you Y 
A. I heard it the next day. I don't know who 
told me now, but I heard about it. 
Q. Did Mr. Worsham ever take you down there on the 
tracks near Nelson Avenue and show you pieces of flesh, hu-
man .flesh, or pieces of flesh on the track! · 
A. No. 
Q. And point out where this man was hurtY 
A. No, sir. 
Q. Are you familiar with the location where he was hurtY 
A. I am. · 
Q. Did you see these pictures of Mr. Worsham standing up 
there? ~ 
A. No, I didn't. 
Q. On the tracks Y 
A. No, sir. 
Q. Sir¥ 
A. No, sir. . 
Q. You know about where Nelson Avenue runs up to the 
Norfolk Southern right-of-way? · 
A. Yes. , 
Q. You have walked along there many times yourself, 
haven't you Y 
A. Yes, I have. · 
Q. A good many people walk along there, do they not Y 
A. Well, there is a lot of people, I suppose 
page 110 ~ that does do it, but they don't have any right t~ 
do it. 
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Q. But they do do it, is that true Y 
A. Yes. 
.W. E .. FLUKE·R, 
sworn on behalf of the ~efendants, testified as follows: . 
By Mr. Martin: 
Q. Tell the jury, please, your whole name. 
A. W. E. Fluker. . 
Q. How old are you, and where do you live? 
A. 45; live at 1600 East Indian River Road. 
Q. What is your occupation Y 
A. Conductor on the Norfolk Southern Railroad. 
Q. In what position 7 · · 
A. Conductor. 
Q. On the 7th of last March, at about 5 :45 or 6:00 o'clock 
were von on a Norfolk ·Southern train? 
A. Yes, sir. 
Q. Where were you on that train? 
A_ On the rear end next to Berkley. 
Q. What kind of work were you doing, conductor's work, 
brakeman, or what? 
page 111 } A. Brakeman, at this time. 
Q. Working as brakeman? 
A. Yes, sir. 
Q. Do you know anything about an accident occurring on 
that day at all f 
A. No, sir. 
Q. Did you see any accident t 
A .. No, sir. 
Q. Do you know anything in the world about it 7 
A. No, sir. · 
Q. I forgot to ask ·you who was the engineer on that train Y 
A. Mr. Sawyer. 
CROSS EXAMINATION. 
By Mr. Davis: 
Q. Mr. Fluker, you say von are conductor! 
A. Yes, sir, extra conductor. 
Q. Extra? 
A. Yes, sir. 
Q. You are regularly a brakeman 7 
A. No, sir, extra brakeman, too. 
! I 
J 
80 
Q. What! 
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A. Extra brakeman, too. 
Q. Just extra man all around f 
,; 
A .. Yes, sir. . _ ~ 
Q. On this day you were working as brakeman Y 
page 112 ~ A. Yes, sh·. 
Q. You were on the rear end, on the last car 
and the rear end of the last carY 
A. Yes, sir. 
Q. Just what were you doing there? 
A. We always keep one man on the rear to see that we 
bring all the cars out and to close the switches. 
Q. Do you carry a lantern Y · 
A. Yes, to give signals. 
Q. Do you recall crossing Wilson Road, or did you charge 
your memory with that' . 
A. Yes, sir. We come out over Wilson Road. 
Q. You didn't pay any attention when you came out over 
Wilson RoadY 
A. ;No, not particularly. 
Q. And didn't pay any particular attention along the track, 
and there was nothing to attract your attention Y 
A. No, sir, didn't see anything to attract my attention. 
Q. I ask you if you saw any man lying down on the right-
of-way along the tracks, or anything! 
A. No, sir. · 
Q. No injured man f 
A. No. 
Q. There was another brakeman on there. What is his 
name! 
A. J\fr. Sledge. He is on the front end, on the 
page 113 ~ engine. , 
Q. WhatY 
A. Mr. Sledge is on the engine. 
Q. He was on the engine? 
A. Yes. 
Q. What was he doing on there! 
A. They haye a front man, front end man, and a rear end 
m~ , 
Q. He was supposed to stay on the front end. This ·train 
you were on and the engine were backing, were they y 
A. Yes, sir. 
Q. Was it pulling straight ahead or backing! 
A. Backing. 
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Q. If the engine is backing like that, where do they put 
their front brakeman Y · 
A. He usually rides on the other end of the engine, sup-
posed to, on the opposite end from the way he iS going. 
Q. What? 
A. Supposed to ride on the opposite end from which he 
was going. · 
Q. If his engine was turned around and was pulling, he 
would be riding on the cow-catcher like¥ 
A. No, sir, riding still behind. He rides opposite from 
the direction he goes. 
Q. Rides opposite? 
A. Yes, sir, supposed to. Q. VVhereabouts? 
A. Most anywhere he would choose to ride, 
page 114 ~ close to the engine. 
Q. Inside of the engine or outside Y 
A. It don't make any difference ; wherever he chooses to 
be. 
Q. VVhat is his duty up there, just ride? 
A. He rides ·out to the next yard. We go from one yard 
to another. lie is there to change switches after we get to 
the next yard. 
·Q. And the conductor, po you know where he was riding? 
A. Riding· on the forward end; yes, sir, that is on the en-
gine. 
Q. How many cars on that train? 
A. 35 or 38, something like that. 
Q. Who told you that Y ·That is the same thing somebody 
else said. How do you get that Y 
A. We always know how many cars .are in our train. 
Q. How many were there Y 
A. About 38 cars. 
Q. Sir7 
A. About 38. 
•Q. Do you know accurately, or ·are you just guessing? 
A. Either 35 or 38, I don't know which. 
Q. You don't know which Y 
A. I don't know exactly. 
Q. Wh~ told you thatY 
A. The captain. 
Q .. Captain who Y 
page 115 } .A.. Captain Payne. 
Q. Captain Payne? 
·A. Yes. He is the conductor. 
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Q. He is the conductor Y 
A. Yes, sir. 
Q. You don't know¥ You only know what he says. 
A. He has the list. 
RE-DIRECT EXA~IINATIO,N. 
By Mr. Martin: , 
Q. They have a brakeman on the front end and one on the 
. back end? 
A. Yes. 
Q. Suppose you want to. open a switch in front, who gets 
off¥ 
A. The front man. 
Q. Who closes it Y 
A. I close it as we pass through. 
Q. The back man closes it Y 
A. Yes, sir. 
C. F. SLEDGE, 
sworn on behalf of the defendants, testified as follows : 
page 116 ~ By Mr. Martin: 
Q. Tel1 us your whqle name, and where you 
live, please, sir. 
A. Clarence F. Sledge, 3021 Indian River Road, Berkley. 
Q. How old are you, and what is your occupation? 
A. Brakeman, 37 years old. 
Q. How long have you been with the .Norfolk Southern Y 
A. Fifteen years. · 
Q~ On the afternoon of the 7th of last March were you, 
or not, on the train that Mr. Sawyer was engineer oft 
A. Yes, sir. · 
Q. Where were you Y 
A. I was on the engine. 
Q. As you went along from Wilson Road out towards the 
laundry, in that direction, in the direction of South Norfolk-
do you know where that is Y 
A. Yes, sir. , 
Q. Did anything happen, any accident of any kind? ' 
A. No, sir, I didn't see anything. · · 
Q. Did you know anything about any man getting hurt on 
that occasion? 
A. No, sir. 
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- Q. Where were you sitting or standing in the engine, or 
where. were you? 
A. I was on the left-hand side, on the side the engineer 
was on, between the tank and the cab. 
page 117 } Q. Were you standing or sitting 7 
A. Standing. 
Q. Standing! 
A. Yes, sir. 
Q. What were you doing during the time you passed from 
Wilson Road on out towards the laundry T 
.A. Looking for a signal from the semaphore board. 
Q. Where is the semaphore board Y 
A. It is at the Virginian Railroad. It is a block of the 
Virginian Railroad and .N orfo1k Southern. 
Q. Is that out at the laundry? 
A. Below it. 
CROSS EXAMINATION. 
By Mr. Davis: 
_ Q. Let's see, Mr. Sledge ; you were the head brakeman f 
A. Yes, sir. 
Q. There was a head brakeman and a rear brakeman Y 
A. Yes, sir. 
Q. Two brakemen T 
A. Yes, sir~ · 
Q. Mr. Fluker was on the rear and yon were on the frontf 
A. Yes, sir. 
Q. You say you were in the engrne. Where did you get 
in the eng·ine? Where was the engine when you got in, along 
the track? 
A. After leaving Berkley we have a switch to 
page 118 ~ throw after leaving the Belt Line main line. Q. VVhereabouts is that? 
A. It is, I will say, about a mile or a mile and a half out 
from Berkley. 
Q. Before you get out from Berkley? 
A. Yes, sir. 
Q. It is where the Norfolk Southern comes down what is 
Walker Avenue. 
A. I think that is right, yes, sir; where the Belt Line comes 
down to their main line. 
Q. The main line comes down Mahone Avenue? 
A. Yes, sir. 
Q. Where the Belt Line coming from the Elizabeth River, 
west to east, intersects, is where you throw the switch T 
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A. Yes, sir. 
Q. Intersects with the Norfolk Southern f 
A. Yes, sir. . 
Q. Then the Norfolk Southern takes a turn and goes to its 
left going towards Wilson RoadY 
A. No, the Norfolk Southern runs straight. The Belt Line 
makes a curve. 
Q. The Belt Line runs straight where t . 
A. The Norfolk Southern runs straight out from Berkley. 
The Belt Line curves off from the main line of the Norfolk 
Southern. ' 
Q. Does the Norfolk Southern make a bend, 
page 119 } too Y 
A. Not so much. It makes probably a little 
bend around off in a westerly kind of-
Q. It makes a bend there? 
A. Just a small bend, I will say about a 20 degree curve. 
Q. Where the .Norfulk Southern and Belt Line intersect 
down at the edge of South Norfolk, Berkley, is where you 
threw the last switch, and it is closed by the rear brakeman Y 
A. Yes, sir. 
Q. When you opened the switch you got on the engine, did 
youY 
A. Yes, sir. 
Q. This engine was pulling cars backing across the place; 
or was it pulling ·ahead! 
A. Backing up. The cars were in front of the engine, and 
the engine was backing out towards Carolina. _ 
Q~ With the tender at the front, the tender of the engine? 
A. The tender, yes, was out on the front, going towards 
Carolina. 
Q. Whereabouts were you on the engine' 
A. Rig·ht between the tank and the -cab. There is an apron 
between. 
Q. 1Qn whose side were you! 
A. The engineer's side. 
Q. Are you sure of that Y 
A. Yes, sir. 
page 120} Q. Are you certain? 
A. Y-es, sir. 
Q. If somebody says you were over there with the con-
ductor and fireman, on that .side, they are mistaken y 
A. They are, yes, sir. 
Q. You were not over there, but over on the engineer's 
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side, and standing down-when you say an apron, is that a 
canvas that falls down and over to protect the fireman Y 
.A. No, sir. It is a piece of tin, and is sort of a covering 
over the part from the engine to the tank to stand on as you 
get up iu the engine. 
Q: Right where you have to take the coal across, shovel 
"tOJ . 1 . ,_ 
A. Yes, sir. 
Q. You were standing on that piece of tin 7 
.A. Yes, sir. 
Q. On the engineer's side Y 
.A. On the engineer's side. 
Q. Where was your conductor f 
.A. He· was on the fireman's side on the seat box. 
Q. Up on the seat box¥ 
A. Yes, sir. 
Q. You were not on the seat box f 
A. No, sir. 
Q. You were not engaged in conversation with themY 
· A. No. 
page 121 ~ Q. You 'vere standing there doing what Y 
A. Watching out for signals or anything I see 
O'n the outside. 
Q. What was the engineer doing1 
A. The engineer was looking out. 
Q. Looking out of what? 
.A. The window. 
Q. Watching· for what? 
A .. For his signals or anything that he could see. 
Q. Both have to look ahead at the same time 7 
A. According to the rules we are to look out for each 
other. 
Q. ·what does the fireman do; does he look out, too? 
A. Look out for his side, yes, sir. · 
Q. Yon saw nobody on the traekY 
A. No, sir. 
Q. You saw nobody fall down on the track7 
.A. No, sir. 
Q. Did you ever hear about this colored man getting hurt 
on the track Y ' 
Mr. Martin.: I object to hearsay, may it please the Court. 
Mr. Davis: I withdraw that, if it will help you. 
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Bv Mr. Davis: 
"Q. A number of people walk up and down there, come up 
and down the right-of-way there, in the daytime 
page 122 } as well as nighttime, don't they, Mr. Sledge! 
A. Well, I suppose they do. 
Q. You have seen them? · 
A. Yes, sir. , 
Q. I guess you haye walked up and down it yourself, haven't 
you? 
A. During the course of service,· not otherwise. . 
Q. Did you ever walk that way going to work Y 
A. When we stop there or make a connection, or anything 
that occurs. 
Q. You have seen people on the right-of-way. If anybody 
is walking along there you would see them; is that right? 
A. If anybody is walking along there, I try to look out to 
see. That is my job, to see if there is anybody. ' 
Q. If they are up there, and it looks like they are going 
to get hurt, it is your business to look out. Do you recall 
passing Wilson Road, or did you pay any attention to that Y 
This accident happened quite a while back now, but do you 
recall passing Wilson Road that afternoon, or not? 
A. Yes, I guess I recall it all right. , 
Q. Don't g'Uess, but have you a distinct and independent 
recollection of passing Wilson Road that afternoon Y · 
A. Yes, sir. 
Q. What called your attention to it, and how do you re-
member it, what particular thing? 
A. Because my duties are at each. time to watch 
page 123 } out for the crossing in protection of the company. 
Q. You do it all the time, but you have no par-
ticular reason for remembering this particular. day over any 
other? 
A. That is a part of niy work, and naturally I am looking 
out for safe tv's sake. · 
Q. What particular thing did you see out of the cab as 
you crossed Wilson's Road, anything particularly that would 
attract your attention, like girls, young women or fancy au-
tomobiles? 
A. Yes, the watchman that flags the crossing. 
Q. You saw him? 
A. Yes. 
Q. How was he ·dressed f 
A. Overalls. 
Q. Nothing peculiar about it, just regular overallsf 
• 
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~Y~. . 
Q. Did you see anything else? 
A. No, sir, I think that is all I could call right off plainly. 
K. B. HOWELL, 
sworn on behalf of the defendants, testified as follows : 
page 124 ~ By Mr. Martin: 
Q. Your name is 1;{~ _B. Howell, isn't it? 
A. Yes, sir. · 
Q. How old are you, and where do you liye 7 
A. I am 43 years old, and live at 1121 Jackson Street, South 
Norfolk. · 
Q. What -is your occupation 7 
A. lVIy occupation at the present time, Mr. Martin, is sta-
tionary fireman at the Navy Yard. 
Q. What was your occupation on the 7th of March of this 
year? · 
A. Locomotive fireman for the Norfolk Southern. 
Q. You have gone to the iN orfolk Navy Yard since Y 
A. Yes, sir. 
Q. On the 7th of last A{arch, in the afternoon, were you 
on the Norfolk Southern train with 1\Jlr. Sawyer, who was 
engineer? 
A. Yes, sir. 
Q. As you went from 'Vilson Road going out, which part 
of the train were you on Y · 
A.· I was on the left-hand side, the fireman's side, going 
south. 
Q. When you say south you mean in the general direction 
of North Carolina? 
A. In the general direction of North Carolina, yes, sir. 
Q. Did anything happen between Wilson Road and the laun-
dry, anything at all, any accident Y 
A. No, sir. 
page 125 ~ Q. Did you see anything of an accident at allY 
A. No accident at all. 
Q. Did you see any man get hit y· 
A. No, sir. 
Q. You were in the engine on the fireman's side, I think 
YOU said? . 
· ll. 1res, sir. 
Q. "Wnat were you doing? 
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I. 
A. Sitting on the seat box. 
Q. What were you doing 1 
. A.· Looking out of the window, this way. (Indicating.) 
CROSS EXAMINATION. 
By Mr. Davis: 
Q. Were you looking for anything particularly, Mr. Howell Y 
A. Yes, sir, Mr. Davis; I was looking at the track on the 
left-hand side of the engine the way we were going to see 
if anybody was on the track or any obstruction, in order to 
notify the engineer, but I didn't see it. 
Q. If you had seen somebody on or near the track on your 
side, you would have notified the engineer, would you notf 
A. Yes, sir, if I had seen anybody. · · 
Q. The train was so coupled up 'vith the engine that the 
engine was backing out toward Carolina yard puijing the 
cars with it 1 
page 126 ~ A. Yes, sir. 
Q. The front, where the cow-catcher is, was 
coupled on to a string of cars and she was backing outY 
A. Backing· out. 
Q. That put you on the right-hand side of the track as you 
went toward Carolina yard? 
A. That put me on the right-hand side of the track, ~Ir. 
Davis. 
Q. If he had been turned around and coupled up, you would 
have been on the left? 
A. On the left side coming out. 
Q. Mr. Howell, it is nothing unusual to see people walking 
up and down along there, because people frequently use it 
along there; is that true 7 
A. Well, Mr. Davis, I have seen them crossing, trespassing 
across, and probably backwards and forth at unaYailable 
places where there is no crossing at all. 
Q. You have seen them walking up and down the track 
there? 
A. Well, I have seen them walking up and down the track. 
Q. Who was in the cab over there with you as you caine on 
out towards the Norfolk Southern and Carolina yard! 
A. There was-Conductor Payne 'vas on the left side with 
me, and the engineer .on the rig·~t side, Mr. Sawyer, a~cl :1\Ir. 
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Sledge, he was standing, L think, between the ·engine and the 
tank, hanging out. 
page 127 ~ Q. Let me ask you are you certain he was not 
sitting up on the bunk on your side, in the :fire-
man's cab? 
A. Could not but two sit on there, Mr. Davis, and what I 
am telling you is absolutely right, just two. Only two can 
sit on the seat box. 
Q. If somebody else would place the fireman, Sledge, in 
your cab, they are mistaken? · 
A. I beg your pardon; I don't understand that thoroughly. 
Q. If someone else should haye placed the brakeman, 
Sledge, in your cab at that time, they are mistaken? 
A. Placed him in there? 
Q. Yes? 
A. No, he was not placed in there, Mr. Davis. He was 
standing on the engineer's side between the cab and the en-
gine, to the best of my recollection. 
Q. He never was sitting in there, in the cab with you and 
Payne, and you all were talking and having a conversation 
while the train was going out? · 
A. No conversation was going on while the train was in 
motion. The conversation stopped, if we had any. It was 
stopped on the laundry crossing on this side. 
Q. How fast was the train traveling along up there? 
A. Between-! think probably between 8 and 10 miles. 
Q. Traveling at that rate of speed, you consider that very 
slow, don't you? 
A. 8 or 10 miles an hour, Mr. Davis, is very 
page 128 ~ slow. 
Q. In what distance could the train going like 
that, come to a stop? · 
A. A train going slow like that can be stopped in the length 
of three steps. 
Q. How many feet would that be? 
A. You know about how long you can step, take a long 
step. 
Q. A step usually is a yard, and three steps would be three 
yards, or about ni•ne feet? 
A. Something like that. 
Q. Within nine or ten feet it could be stopped¥ 
A. Yes, sir, very quickly. 
Q. Very quickly? 
A. Yes, sir. 
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By Mr. Martin-: . . 
Q. Were you acting· as fireman or brakeman on that oc-
casion¥ 
A. I was fireman, Mr. Martin. 
Z. L. PAYNE, 
sworn on behalf of the defendants, testified as follows : 
page 129 ~ By Mr. Martin : 
Q. Your name is Mr. Z. L. Payne, isn't it\ 
A. Yes, sir. 
Q. How old are you and where do you live 7 
A. 43, 1325 Newport A venue, South Norfolk. 
Q. What is your occupation Y 
A. Yard conductor. 
Q. For what concern Y 
A. Norfolk Southern. 
Q. How long have you been with the Norfolk Southern? 
A. Twenty years. 
Q. Were you conductor on the train on the afternoon of 
March 7th, 1937, that ~Ir. Sawyer was engineer on Y 
A. Yes, sir. , 
Q. As that train moved from Wilson Road out towards 
the laundry on the edge of South Norfolk, where were you 
on the train Y 
A. On the engine, sitting on the fireman's seat box with 
my head out the window on the right-hand side, backing up. 
Q. -On the right-hand side, backing upY 
A. Yes, sir. 1 
Q. Did anything happen in the nature of an accident? 
A. No, sir. 
Q. Did you see anybody get hurt f 
.. A. No, sir. 
page 130 ~ GROSS EXAMINATION. 
By Mr. Davis: 
Q. Mr. Payne, when did you get on the fireman's seat boxY 
A. Leaving the Berkley yard. 
Q. The engine coupled up with the cars and backed: out·Y 
A. Yes, sir. : 
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Q. And when you left the Berkley yard down PY. ~e piers, 
down by the wharf dock-
A. Down by the dock. · 
Q. Called the Berkley freight yard dock 7 
A. 1res, sir. . 
Q. 1[ ou got up on the fireman's box. Who else got in there f 
A. The head e'Ild brakeman, Mr. Sledge, was up there, the 
fireman was on the engine and the engineer. 
Q. Sir? 
A. Mr. Sledge was up there. 
Q. Where was he 7 
A. Standing between the tender· and tank. 
Q. Was he in the fireman's box, up on the seat up ·there with · 
you? 
A. No, sir, he was on the opposite. side.· 
Q. He was on the other side T 
A. Yes. 
Q. You were over there with Mr. Eowell 7 
A. Yes, sir. · · 
page 131 ~ Q. He was the fireman at that timet 
A .. Mr. Howell was fireman. 
Q. Did he have his head out, too? · 
A. He would be up and down. He had to fire the engine. 
Q. If both were poking your heads out, one would be in 
the way of the other Y 
A. No, sir. The box is long enough for two to get their 
heads out. 
Q. It depends upon whose neck was longest, I guess, one 
or the other. 1r ou didn't see anything happen on your side 7 
A.. No, sir. 
Q. You were looking out f 
A.. Yes, sir. 
Q. If you had seen some body on your wide walking along 
there who looked like he was going_ to be in danger, you would 
have told the engineer, would you Y 
A.. 1[ es, sir. 
Q. Or would have told the fireman? 
A. I would have hollered to the engineer. 
Q. To do what 7 
A.. To stop, if he· was in danger. 
Q. You were the conductor on that train f 
A. Yes, sir. 
Q. She was going slow, was she 7 
lo. 
- I 
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A. ·Yes, sir. We don't go. fast out there, ~bout 
page 132 } S mile~.. Somewhere around 8 or 9 miles, ' or 6 . 
. Q. You werP. looking out of the window as you 
were going ~along'-" tc:i·see if there was anybody there that was 
in danger? Is that right~ · 
A. That is right. 
Q. And the engineer on the other side was also to look 
out? 
A. Yes, sir. 
~{r. Martin : We rest. 
GR.OVER CLEVEL ... t\ND BRICKHOUSE (colored), 
rP.called in rebuttal, testified as follows ~ 
By Mr. Davis : 
Q. Brickhouse, you have testified before 1 
A. Yes, sir. 
Q. I will ask you did you ever have a conversation with 
Mr. Worsham about this injury that you sustained on the 
railroad? 
A. No, sir .. 
Mr. Martin: He has been over that. It is not rebuttal, but 
it just a repetiti<~n. He asked him that early this morning. 
By Mr. Davis: 
Q. Did yon tell ~{r. Worsham that a Belt Line 
page 133 ~ train ran over your arm or hand 1 · 
A. No, sir. 
:Nir. Martin: I object. It is not rebuttal. It is simply 
repP.tition. He asked him the same thing this morning when 
he was on the stand. 
The ·Court: He answered the question this morning, I un-
derstand, in response to your statement before the ;jury, Mr. 
Martin, as to what he had told Mr. Worsham. Mr. Worsham 
had not at that time testified, so there was really no testi-
mony at all then as to any statement he made to him.: Since 
that time Mr. Worsham has gone on thP. stand and testified, 
and I think it is proper for him to answer the question. 
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By Mr. Davis: 
Q. Did you answer itY 
A. Yes, sir. 
Q. I asked you did you make any such statement as this to 
Mr. Worsham at any time, on any occasion, that you were 
walking down there between the tracks and stumbled over a 
tiA and fell, and when you fell your hand went out over on 
the Belt Line track or rail Y 
A. No, sir, never made no statement to him in my life, never 
have. 
Q. Did that happen that way? 
A. No, sir. 
page 134 ~ Q. Did you ever see him before you saw him 
this morning? 
A. N9, sir. 
ALBERT BRICKHOUSE (colored), 
sworn on behalf of the plaintiff, testified in rebuttal as fol-
lows: 
Bv Mr. Davis: 
w Q. Your name is Albert Brickhouse Y 
A. Yes, sir. 
Q. You are a brother of Grover Cleveland Brickhouse f 
.A. Yes, sir. 
Q. You live in South Norfolk? 
.A. Yes, sir. 
Q. And have lived there all of yourlifeY 
A. Yes, sir. 
Q. Where do you work, Brickhouse 7 
A. Portsmouth Navy Yard. 
Q. You didn't see the accident in which your brother was 
injured? 
A. I did not. 
Q. You learne~ of it afterwards 7 
A. I learned of it, yes, sir. 
page 135 } Q. I show yon that gentleman over there with 
some paper in his mouth with glasses on-
.A... The claim agent Y 
Q. Yes? 
.l\.. Yes, sir. 
Q. Did you see that gentleman the following morning after 
your brother was injured 7 
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A. Saw him the next morning. 
Q. Where did you see him? 
A. Well-
Q. Where did you see him? 
A. On the . Norfolk Southern Railroad track. 
Q. What? 
A. On the Norfolk Southern R.ailroad track. 
Q. I ask you were you present with Mr. Worsham when 
there was found flesh, bones and a piece of overcoat on the 
track of the Norfolk Southern Y 
A. Yes, sir. 
Q. The main line Y 
A. I certainly 'vas. I called him up and told him about it. 
Q. Did he meet you Y 
A. He and the Chief both met me there. 
Q. When he met you therP. were the pieces of fl.es~ and 
hones on the tracks Y 
A. The flesh and bones were all ground up on 
page 136 ~ the rail or the track and a piece of overcoat was· 
there and we took a stick and pinned it down be-
fore him and the police chief. 
Q. Were blood stains on the rail Y 
A. Yes, sir, on the rail, bones and all. 
Q. What rail was it on Y • 
A. WhatY 
Q. What track was it on, first. . 
A. On the main line Norfolk Southern track. 
Q. Which rail, the one nearest north Y 
A. On the south side. 
Q. What? 
A. On the south side near the Belt Line, the same side-
the Belt Line was here, (indicating) and the track next to 
the Belt ·Line. 
Q. On the track next to the Belt Line Y 
A. The main line. 
Q. You are familiar with the tracks along there, are you, 
Brickhouse Y 
A. Yes, for the last 52 year.s I am. 
Q. How old are you Y 
A. I was born in 1880, the 17th of August. I will be 58 
my next birthday. 
Q. Don't swing like that. You will swing out of your chair 
in a minute. 
A. (No response). 
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page 137 ~ CROSS EXAMINATION. 
By Mr. Martin: 
Q·. You saw the claim adjuster in the morning, :first? 
A. Yes, sir. 
Q. And called him up later in the day to come back in the 
afternoon Y · 
A. He and I was together that morning. 
Q. Together f · 
A. Yes, sir, for a couple of hours. 
Q. You didn't find anything then Y 
A. Didn't go that far. 
Q. In the afternoon you 'phoned him to come back Y 
A. We didn't go that fur. . 
Q. You didn't go that_far in the morning? 
.A.. No, sir. 
Q. You called him up later in the afternoon? 
.A.. Yes, sir. 
Q. He went over there with you and Chief Boyce Y 
A. Yes, sir. They was there when I got there. 
.RE-DIRECT E~INATION. 
• I 
i 
l3y Mr. Davis: . 1:· 
Q. You called him on the 'phoneY 
A. Yes, sir, from my home. 
Q. Did you tell him what you had found Y • 
A. I told him a boy located the place, and he said he Wlll 
be there, and also called up the Chief of Police. 
page 138 } · Q. When you went over there did · you get 
there first, or was Mr. Worsham already .there Y 
A.. He was there when I got there. 
Q. Anybody else? 
A. The Chief. 
Q. The Chief and Mr. Worsham were at the place where 
you told him Y · 
A. Yes, sir. 
Q~ w erP. the bones, flesh and piece of overcoat the:re then y 
A. Yes, sir. 
Q. Were there blood stains on the rails Y 
A. Yes, sir._ 
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Mr. Davis: That is our case. 
Mr. Martin: We rest. 
Note : Thereupon, the Court and counsel retired to the 
Judge's chambers. 
Mr. Martin: . Your 'Honor, I want to make a motion again 
to strike out the evidence now that it is all in. I don't want 
to bother your Honor with a lot of argument. It 
page 139 ~ is a little different now that all the evidence is in. 
I submit that the contributory negligence of the 
plaintiff precludes a recovery, and in addition there is uo 
primary negligence. This man at most was a trespasser or 
bare licensee. The last case on the subject, I believe, is one 
against these same receivers, .Hawkins v. Beecha1n, decided 
on June 10, 1937, where they also invoked the doctrine of last 
clear chance. That was a trestle case, where they claimed 
the trestle was about 50 feet long. There was a verdict in 
Judge Hanckel 's court for $3,000.00, which he refused to set 
aside, and the Supreme 1Court reversed it and gave fina.l'judg-
nlent. 
Note: The motion was argued by counsel for the respec-
tive parties, and overruled, to which action of the Court the 
defendant, through counsel, then and there duly excepted. 
page 140 ~ Mr. Martin: As to all of the instructions for 
the plaintiff I am objecting, as they ought not to 
be. given, because there is no evidence to support them. : · 
We object and except to the granting of instruction No. 
1 on the grounds set out and on the additional ground that it 
does not define the duty owed a licensee under these circum-
stances, if there was any duty to look out for him, and there is 
no evidence to support this instruction. ! 
We object and except to the granting of instruction No. 2 
on the ground that the evidence doesn't support it any in 
any sense, it doesn't set out the doctrine of last clear cbance 
correctly, and does not show any sufficient superadded fact 
to show that the plaintiff was in a position where hel could 
not save himself. and there is no evidence to show that the 
servants of the receivers could have warned him. 
I object and except to the granting of instru~tion No. 3 
on the ground that there is no evidence to support it and the 
plaintiff should be given .no instruction on damage~. 
1 
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The defendants object and except to the refusal of the 
Court to grant instructions" AA" and "RB'', on blue paper, 
offered by the defendants on the ground tha.t they correctly 
state the law and are applicable under the fac'ts in this case, 
and ought to be granted. 
page 141. ~ We except to the refusal of the Court to grant 
instruction "RC" on the ground that it correctly 
statf~s the law and is applicable under the facts in this case. 
Now we offer ''ROC''. Of course we are offering all of these 
instructions under protest, claiming that there should be 
none granted for the other side. I offer it in this shape (read-
ing amended instruction). 
~rhe Court : I refuse that. 
Mr. Martin: We save the point on refusal of the Court 
to grant the instruction on the ground that it is applicable to 
the facts in the case and properly states the law. 
The defendants object and except to the alteration of in-
struction No. 2D for the defPndants on the ground already 
stated. 
We object and excP.pt to the refusal of the Court to grant 
instruction No. HD on bluP. paper for the defenda~ts, on the 
ground that it properly states the law and ought to be granted 
in this case. 
The Court: I will put it this way (reading amended instruc-
tion). 
Mr. Martin: The defendants object and except to the al-
teration of instruction No. 4, because as originally offered it 
correctly states thP- law and is applicable to the facts in this 
~as e .. 
We ob]ect and except to the refusal of the 
page 142 ~ ·Court to grant instruction "DX" on the ground 
that it properly statP.s the law, and that the plain-
tiff has emphasized that feature very much during the trial 
as if it 'vere controlling. 
page 143 ~ And the following are all the instructions which 
WP.re granted in this case. to-wit: 
IN.STR.UCTION 1 
(RequestP.d by plaintiff and excepted to by defendants). 
The Court instructs the jury that if they believe from the 
P.vidence that the place at which the accidP.nt complained of 
occurred had beP.n in daily use as a walkway for a long time 
by a large number of persons in that vicinity and that its use 
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was well known to the defendants, and that the plaintiffl was 
at the time of his injury walking ·along the cross-ties of the 
defendants' tracks, then the plaintiff was not a trespasser 
but a licensee to whom the dP.fendants owed the duty of rea-
sonable care to discover his presence on the cross-ties of its 
tracks. 
INSTRUCTION 2 
(Requested by plaintiff and excepted to by defendants). 
The Court instructs the jury that even though you may be-
liev:e, from the evidence, that the plaintiff was himself guilty 
of negligence in not looking out ,for approaching trains while 
walking along the defendant's right-of-way, yet, if you fur-
ther believe, from the evidence, that the defendant's servants 
saw, or in the exercise of ordinary care could have seen, the 
plaintiff on the defendant's tracks walking· in such a manner 
as to indicatP. to the defendants servants that he was paying 
no attention to approaching trains, in time by the exercise 
of reasonable care to have avoided running into and injuring 
the plaintiff, and that it neg·ligently failed so to do, then you 
shall find for the plaintiff. 
page 144 ~ INSTRUCTION 3 
(Requested by plaintiff and excepted to by de-
fendants). 
The Court instructs the jury that if you find for the plain-
tiff, then in assessing the qamages you may take intq con-
sideration his physical pain and ment~l suffering, the nature 
and extent of his injuries, his loss of' time from work. 
INSTRUCTION D-2 
(Requested by defendants, but the court struck out the words 
therein ''thereby caused or contributed to his own injury,'' 
and inserted in place of those words ''was injured' as a 
proximate result of such negligence.'') 
The court instructs the jury that the railroad tracks are 
themselves danger signals, and it was the duty of the plain-
tiff to keep a constant lookout and to constantly listen for 
trains while he was on or dangerously near such tracks and 
if the jury believe from the evidence that he failed to 'keep 
such constant lookout and constant listening, and was injured 
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as a proximate result of such negligence, it is the duty of the 
jury to find for the defendant, no matter whether the defend-
ants were neg?-gent or not. 
INSTRUCTION 4 
·(Requested by defendants, but the court struck out the words 
''contributory negligence on his own part'' and inset:ted in 
place of those words "neg1igence on his part proximately 
causing or contributing as a proximate cause to his in-
jury", to which alteration defendants excepted.) 
The court instructs the jury that unless' they believe from 
the evidence that the pla~ntiff was ~njured by. ~he negligen~e ) 
of the defendants and without negligence on his part proxi-
mately causing or contributing as a proximate 
page 145 ~ cause to his injury, it is the duty of the j\}ry to 
find for the defenk!ants. _ .... 1-t ~~ ~ ~ ~~ aAL-" 0 
INSTRUCTION 5 
(Requested by defendants). 
The court instructs the jury that the defendants had the 
right tq run their trains backwards and forwards on their 
track at such times as they pleased. 
INSTRUCTION 6 
(Requested by defendants). 
The court instructs the jury that the burden is upon the 
plaintiff to prove his case by a preponderance of the evidence. 
page 146 } And the following are all the instructions which 
were offered by the defendants in this case and 
refused, to-wit: 
D-X. The Court instructs the jury that the fact that plain-
tiff had his overcoat collar turned up was no notice to de-
fendants that he would not look out for himself. 0 
A-.A. The court instructs the jury that there is not suf-
ficient evidence to support a verdict for the plaintiff in this 
case. 
R-B. The court instructs the jury that the evidence of the 
plaintiff shows that his own negligence caused or contribut~d 
to his own injury. 0 • 
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R-0. The court instructs the jury that the plaintiff had 
no right to be upon the defendants property, and he was a 
trespasser or bare licensee there. : 
R-CC. The court instructs the jury that the plaintiff was 
a bare. licensee on the right of way. 
3D. The court instl·ucts the jury that the defendants owed 
no duty to keep a lookout for the plaintiff, nor to blow any 
'vhistle or sound any bell as a warning to him. 
page 147 ~ And the foregoing being all the evidence in this 
. case, and all the instructions granted, as shown 
herein, the jury after hearing the instructions which were 
granted, and argument of counsel, and after retiring to their 
room, came into court, and rendered a verdict for the plain-
tiff for Eig·ht Thousand Dollars damages, which verdict de-
fendants duly moved to set aside on the grounds that it was 
contrary to the law and the evidence without evidence to sup-
port it, plainly wrong and excessive, and also moved for final 
judgment in favor of defendants on the same grounds. And 
thereafter to-wit, on the 15th day of January, 1938, said mo-
tions were arg;ued by _counsel, and P-ach overruled by the court, 
and the court entered judgment for the plaintiff for. Eight 
Thousand Dollars and interest thereon from the 14th day of 
December, 1937, and costs; and to the action and rulings of 
the court in overruling each of said motions and in entering 
judgment for the plaintiff the defendants at the time duly 
excepted on the same grounds above stated; and pray that 
this their bill of exceptions, No. 1, may be signed and made 
part of the record in this case, and this bill of exceptions, was 
presented and duly signed and made part of the record, and 
lodged and filed with the Clerk of this Court, this 25 day of 
January, 19'38, after it duly appeared in writing that proper 
notice had been given of the time and place of presenting th~ 
same. 
A Copy Teste : 
0. L. SHACKLEFORD, 
,Judge of said Court. 
0. L. SHACKLEFORD, 
Judge of said Court. 
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page 148 } The following is the Notice in Writing referred 
to in the aforesaid order. 
NOTICE. 
To Grover Cleveland Brickhouse. 
· ·Take notice that we will at 9:RO A. M. on the 25th day of 
January, 1938, present to the Judge of the Court of Law and 
Chancery of the City of Norfolk, Virgni.ia, at his office our 
bill of exceptions, and the exhibits, in your case in that court 
recently pending against lis, and in which judgment was ~e­
cently rendered, in order to have the said bill of exceptiohs 
and exhibits sig-ned and made part of the record in said case. 
· · Further take notice that on the same day at noon we shall 
apply to the Clerk of said Court in his office for a transcript 
bf the record ih' said case, in order to apply for a writ of error 
and supersedeas. 
.• 
M. S. HAWKINS and 
L. H. WINDHOLZ, 
. Receivers of N 0rfolk Southern 
·Railroad Company, · · 
~y J.AtS. G. MARTIN, Counsel. 
Service of above notiee accepte~. 
Q. ,Q. DAVIS, JR., 
By H. A. s. I 
HERMAN A. SA.Cl{S, p. q. 
Jan. 19, 19,3R. 
page 149 } . Vivgi11-ia : 
In the Clerk's Office of the Court of Law and Chancery of the 
City of Norfolk. 
I, W. L. Prieur, ,Tr .• Clerk of the Court of Law and Chan-
cery of the City of Norfolk, do hereby certify that the fore-
going· and annP.xed is a true transcript of the record in the 
suit of Grover Cleveland Brickhouse. Plaintiff, v. M. S. Haw-
kins and L .. H. Windholz, R.eceivers for the Norfolk Southern 
Railroad .Company, Defendants, lately pending in said qourt. 
102 Supreme Court of ~ppeals of Virginia 
I further certify that the said copy was not made up and 
completed until the plaintiff had had due notice of the mak-
ing of the same, and the intention of defendants to take an 
appeal therein. 
Given under my hand this 27th. day of January, 1938. 
W. L. PRIEUR, JR., Clerk .. 
Fee for this record $12.00. 
A Copy-Teste: 
M. B. W A.TTS. C. C. 
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